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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 30, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF LIQUID SOAP AND/OR LOTION 
DISPENSERS 


ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking rulings pertaining to the tariff classifica- 
tion of liquid soap and/or lotion dispensers. Notice of the proposed 
revocation was published July 27, 1994, in the CuSTOMS BULLETIN, Vol- 
ume 28, Number 30. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 14, 1994. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals and 
Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 27, 1994, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 28, Number 30, proposing to revoke Headquarters Ruling 
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Letter (HQ) 087486, issued on November 6, 1990, HQ 950881, issued on 
March 30, 1992, New York Ruling Letter (NY) 877878, issued on Octo- 
ber 2, 1992, and NY 889286, issued on September 15, 1993, concerning 
the classification of liquid soap and/or lotion dispensers under the Har- 
monized Tariff Schedule of the United States (HTSUS). No comments 
were received. Pursuant to section 625(c)(1) of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter 
“section 625”), this notice advises interested parties that Customs is 
revoking HQ 087486, HQ 950881, NY 877878 and NY 889286, to reflect 
the proper classification of the products under subheading 8424.89.00, 
HTSUS, which provides for other mechanical appliances for projecting, 
dispersing or spraying liquids. HQ 956530 revoking HQ 087486 is set 
forth in Attachment A to this document. HQ 956079 revoking HQ 
950881 is set forth in Attachment B to this document. HQ 956522 revok- 
ing NY 877878 is set forth in Attachment C to this document. HQ 
956529 revoking NY 889286 is set forth in Attachment D to this docu- 
ment. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10 (c)(1)). 


Dated: August 29, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, D.C., August 29, 1994. 


CLA-2 CO:R:C:M 956530 LTO 
Category: Classification 
Tariff No. 8424.89.00 
Mr. RoGER D. COMSTOCK 
BETTER LIVING PRODUCTS, INC. 
2255 N. University Parkway 
Suite 15 
Provo, Utah 84604 


Re: Plastic soap and lotion dispenser; HQ 087486 revoked; chapter 39, note 2(0); heading 
3925; heading 8413; EN 84.13; EN 84.24. 


DEAR MR. COMSTOCK: 

This is in reference to HQ 087486, issued to you on November 6, 1990, concerning the 
classification of plastic soap and lotion dispensers under the Harmonized Tariff Schedule 
of the United States (HTSUS). Based upon a further review of this matter, we have recon- 
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sidered HQ 087486. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) 
(hereinafter, “section 625”), notice of the proposed revocation of HQ 087486 was pub- 
lished July 27, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 30. 


Facts: 


The articles in question are four models of plastic soap and lotion dispensers. The mod- 
els are described as follows: the “Dispenser” and “Dispenser Elite” contain four separate 
compartments which hold the various liquids. The “Dispenser II” is a smaller, two-cham- 
bered unit. The “Dispenser Junior” consists of two versions, one for a children’s bathroom 
and one for a baby’s room. All of the models are composed of a durable ABS plastic shell. 
Furthermore, in all of the models, the liquids can be dispensed by pushing the appropriate 
pump. The dispensers are designed for both permanent and temporary, but secure, instal- 
lation to bathroom walls. 

In HQ 087486, Customs classified the soap and lotion dispensers as builders’ wares of 
plastics under subheading 3925.90.00, HTSUS, rather than as a mechanical appliance for 
projecting, dispersing or spraying liquids under subheading 8424.89.00, HTSUS. 


Issue: 
Whether plastic soap and lotion dispensers are classifiable as other mechanical 


appliances for projecting, dispersing or spraying liquids under subheading 8424.89.00, 
HTSUS. 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The headings at issue are as follows: 


3925 Builders’ wares of plastics, not elsewhere specified or included 


* * * * * * * 


8413 Pumps for liquids, whether or not fitted with a measuring device * * * 


* * * * * * * 


8424 Mechanical appliances (whether or not hand-operated) for projecting, dis- 
persing or spraying liquids or powders * * * 

Note 2(0) to chapter 39, HTSUS, states that the chapter does not cover articles of sec- 
tion XVI (machines and mechanical or electrical appliances). Therefore, if the soap and 
lotion dispensers are classifiable under a chapter 84 or 85 heading, they cannot be classi- 
fied under heading 3925, HTSUS. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, the ENs provide a commentary on the scope of each 
heading of the Harmonized System, and are generally indicative of the proper interpreta- 
tion of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

EN 84.13, pg. 1161, states that heading 8413, HTSUS, excludes appliances for project- 
ing, dispersing or spraying liquids. Thus, ifthe articles in question are described in head- 
ing 8424, HTSUS, they cannot be classified under heading 8413, HTSUS. 

EN 84.24, pg. 1188, states that heading 8424, HTSUS, “covers machines and appliances 
for projecting, dispersing or spraying steam, liquids or solid materials * * * in the form ofa 
jet, adispersion (whether or not in drips) or aspray.” The fact that an article “dispenses” a 
liquid does not necessarily mean that it is covered by heading 8424, HTSUS. For an article 
to be covered by this heading, it must either project, disperse or spray that liquid. 

The dispensers are not simply pumps—they are devices that incorporate pumps. How- 
ever, unlike an appliance incorporating a metered pump, which dispenses a liquid in a 
fixed amount, the plastic soap and lotion dispensers do, in fact, spray, project or disperse a 
liquid, as those terms are commonly defined. Accordingly, the dispensers are covered by 
the terms of heading 8424, HTSUS, and are classifiable under subheading 8424.89.00, 
HTSUS. 
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Holding: 

The plastic soap and lotion dispensers are classifiable under subheading 8424.89.00, 
HTSUS, which provides for other mechanical appliances for projecting, dispersing or 
spraying liquids. The corresponding rate of duty for articles of this subheading is 3.7% ad 
valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., August 29, 1994. 


CLA-2 CO:R:C:M 956079 LTO 
Category: Classification 
Tariff No. 8424.89.00 
Mk. KEITH B. NEWFIELD 
DIRECTOR OF OPERATIONS 
CAREX SYSTEMS INC. 
1842 Beacon Street 
Brookline, Massachusetts 02146 


Re: Automatic soap dispenser; HQ 950881 revoked; heading 8413; EN 84.13; EN 84.24. 


DEAR Mr. NEWFIELD: 

This is in reference to HQ 950881, issued to you on March 30, 1992, concerning the clas- 
sification of an automatic soap dispenser under the Harmonized Tariff Schedule of the 
United States (HTSUS). Based upon a further review of this matter, we have reconsidered 
HQ 950881. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter, 
“section 625”), notice of the proposed revocation of HQ 950881 was published July 27, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 30. 


Facts: 

The article in question is a battery operated, automatic soap dispenser, imported from 
the People’s Republic of China. The unit is comprised of a rectangular-shaped plastic body 
that internally houses an infrared sensor, piston-type pump, solenoid switch, two battery 
cases, and a module containing a red and green lamp. The infrared sensor, located on the 
bottom of the dispenser, sends out an infrared beam which reflects back to an electromag- 
netic solenoid. This beam is broken when an individual’s hand is placed under the bottom 
of the dispenser. This action activates the solenoid, which in turn activates the liquid 
pump motor, which in turn automatically dispenses liquid soap onto the individual’s hand. 

In HQ 950881, Customs classified the automatic soap dispenser as a reciprocating posi- 
tive displacement liquid pump under subheading 8413.50.00, HTSUS, rather than as a 
mechanical appliance for projecting, dispersing or spraying liquids under subheading 
8424.89.00, HTSUS. 


Issue: 


Whether automatic soap dispensers are classifiable as other mechanical appliances for 
projecting, dispersing or spraying liquids under subheading 8424.89.00, HTSUS. 
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Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes. * * *.” 

The headings at issue are as follows: 

8413 Pumps for liquids, whether or not fitted with a measuring device * * * 


* * * * * * * 


8424 Mechanical appliances (whether or not hand-operated) for projecting, dis- 
persing or spraying liquids or powders * * * 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, the ENs provide a commentary on the scope of each 
heading of the Harmonized System, and are generally indicative of the proper interpreta- 
tion of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

EN 84.13, pg. 1161, states that heading 8413, HTSUS, excludes appliances for project- 
ing, dispersing or spraying liquids. Thus, if the article in question is described in heading 
8424, HTSUS, it cannot be classified under heading 8413, HTSUS. 

EN 84.24, pg. 1188, states that heading 8424, HTSUS, “covers machines and appliances 
for projecting, dispersing or spraying steam, liquids or solid materials * * * in the form ofa 
jet, a dispersion (whether or not in drips) or a spray.” The fact that an article “dispenses” a 
liquid does not necessarily mean that it is covered by heading 8424, HTSUS. For an article 
to be covered by this heading, it must either project, disperse or spray that liquid. 

In HQ 950881, we held that a device that “merely allows a fixed amount of liquid (soap) 
to pass through an orifice * * * is not the type of machine or appliance contemplated by 
Heading 8424, HTSUS.” While we adhere to this conclusion—that the dispensing of a liq- 
uid in a fixed amount is not a projection, dispersion or spray—we erroneously believed 
that the automatic soap dispenser in question dispensed a fixed amount of liquid. In fact, 
the automatic soap dispenser would continuously project soap as long as an individual’s 
hand remained underneath the sensor. 

The soap dispenser is not simply a pump—it incorporates one. However, unlike an 
appliance incorporating a metered pump, the soap dispenser does, in fact, spray, project or 
disperse a liquid, as those terms are commonly defined. Accordingly, the soap dispenser is 
classifiable under subheading 8424.89.00, HTSUS. 


Holding: 

The automatic soap dispenser is classifiable under subheading 8424.89.00, HTSUS, 
which provides for other mechanical appliances for projecting, dispersing or spraying liq- 
uids. The corresponding rate of duty for articles of this subheading is 3.7% ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, D.C., August 29, 1994. 


CLA-2 CO:R:C:M 956522 LTO 
Category: Classification 
Tariff No. 8424.89.00 
Mr. MIKE UNSWORTH 
LEP PRroFitT INTERNATIONAL, INC. 
29225 Airport Drive 
Romulus, Michigan 48174 


Re: Hand-operated liquid soap dispenser; NY 877878 revoked; heading 8413; EN 84.13; 
EN 84.24. 


DEAR MR. UNSWORTH: 

This is in reference to NY 877878, issued to you on October 2, 1992, concerning the clas- 
sification of a hand-operated liquid soap dispenser under the Harmonized Tariff Schedule 
of the United States (HTSUS). Based upon a further review of this matter, we have recon- 
sidered NY 877878. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) 
(hereinafter, “section 625”), notice of the proposed revocation of HQ NY 877878 was pub- 
lished July 27, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 30. 


Facts: 

The article in question is a wall-mounted, hand-operated soap dispenser. The unit con- 
sists of a plastic housing containing a plastic soap reservoir and a simple, piston-type, 
hand-activated dispensing pump. By pressing in on the plunger, soap is moved from the 
reservoir through the pump, and ejected out through a plastic nozzle. 

In NY 877878, Customs classified the hand-operated liquid soap dispenser as a liquid 
hand pump under subheading 8413.20.00, HTSUS, rather than as a mechanical appliance 
for projecting, dispersing or spraying liquids under subheading 8424.89.00, HTSUS. 


Issue: 

Whether hand-operated liquid soap dispensers are classifiable as other mechanical 
appliances for projecting, dispersing or spraying liquids under subheading 8424.89.00, 
HTSUS. 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The headings at issue are as follows: 

8413 Pumps for liquids, whether or not fitted with a measuring device * * * 


* * * * * * * 


8424 Mechanical appliances (whether or not hand-operated) for projecting, 
dispersing or spraying liquids or powders * * * 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, the Ens provide a commentary on the scope of each 
heading of the Harmonized System, and are generally indicative of the proper interpreta- 
tion of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

EN 84.13, pg. 1161, states that heading 8413, HTSUS, excludes appliances for project- 
ing, dispersing or spraying liquids. Thus, if the articles in question are described in head- 
ing 8424, HTSUS, they cannot be classified under heading 8413, HTSUS. 

EN 84.24, pg. 1188, states that heading 8424, HTSUS, “covers machines and appliances 
for projecting, dispersing or spraying steam, liquids or solid materials * * * inthe form ofa 
jet, a dispersion (whether or not in drips) or a spray.” The fact that an article “dispenses” a 
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liquid does not necessarily mean that it is covered by heading 8424, HTSUS. For an article 
to be covered by this heading, it must either project, disperse or spray that liquid. 

The dispensing of a liquid in a fixed amount, by an appliance incorporating a metered 
pump, is not a projection, dispersion or spray. We erroneously believed that the hand-oper- 
ated liquid soap dispenser in question dispensed a fixed amount of liquid. 

The dispenser is not simply a pump—it incorporates one. However, unlike an appliance 
incorporating a metered pump, the dispenser does, in fact, spray, project or disperse a liq- 
uid, as those terms are commonly defined. Accordingly, the dispenser is covered by the 
terms of heading 8424, HTSUS, and is classifiable under subheading 8424.89.00, HTSUS. 


Holding: 

The hand-operated liquid soap dispensers are classifiable under subheading 
8424.89.00, HTSUS, which provides for other mechanical appliances for projecting, dis- 
persing or spraying liquids. The corresponding rate of duty for articles of this subheading 
is 3.7% ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, D.C., August 29, 1994. 


CLA-2 CO:R:C:M 956529 LTO 
Category: Classification 
Tariff No. 8424.89.00 
Ms. KAREN GRIDER 
GLOBAL OEM CorPORATION 
1755 Park Street, Suite 330 
Naperville, Illinois 60563 


Re: Soap and lotion dispenser; NY 889286 revoked; heading 8413; EN 84.13; EN 84.24. 


DEAR MS. GRIDER: 

This is in reference to NY 889286, issued to you on September 15, 1993, concerning the 
classification of the model LD 100C countertop liquid dispenser under the Harmonized 
Tariff Schedule of the United States (HTSUS), Based upon a further review of this matter, 
we have reconsidered NY 889286. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Amer- 
ican Free Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 
2186 (1993) (hereinafter, “section 625”), notice of the proposed revocation of HQ NY 
889286 was published July 27, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 30. 


Facts: 

The article in question is the model LD 100C countertop liquid dispenser for dishwash- 
ing and hand soaps, hand lotions or other liquids. It consists of a chrome-plated combina- 
tion head and pump assembly, threaded mounting body and nut, and plastic storage 
bottle. The unit is normally mounted onto a sink or kitchen countertop with the pump 
assembly showing and the bottle underneath. The unit discharges liquid by manually 
pumping the head assembly up and down. 

In NY 889286, Customs classified the countertop liquid dispenser as a liquid hand pump 
under subheading 8413.20.00, HTSUS, rather than as a mechanical appliance for project- 
ing, dispersing or spraying liquids under subheading 8424.89.00, HTSUS. 
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Issue: 


Whether countertop liquid dispensers are classifiable as other mechanical appliances 
for projecting, dispersing or spraying liquids under subheading 8424.89.00, HTSUS. 


Law and Analysis: 
The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 
The headings at issue are as follows: 
8413 Pumps for liquids, whether or not fitted with a measuring device 


* * * * * * * 


* * * 


8424 Mechanical appliances (whether or not hand-operated) for projecting, 
dispersing or spraying liquids or powders * * * 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, the Ens provide a commentary on the scope of each 
heading of the Harmonized System, and are generally indicative of the proper interpreta- 
tion of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

EN 84.13, pg. 1161, states that heading 8413, HTSUS, excludes appliances for project- 
ing, dispersing or spraying liquids. Thus, if the articles in question are described in head- 
ing 8424, HTSUS, they cannot be classified under heading 8413, HTSUS. 

EN 84.24, pg. 1188, states that heading 8424, HTSUS, “covers machines and appliances 
for projecting, dispersing or spraying steam, liquids or solid materials * * * in the form ofa 
jet, adispersion (whether or not in drips) or a spray.” The fact that an article “dispenses” a 
liquid does not necessarily mean that it is covered by heading 8424, HTSUS. For an article 
to be covered by this heading, it must either project, disperse or spray that liquid. 

The dispensing of a liquid in a fixed amount, by an appliance incorporating a metered 
pump, is not a projection, dispersion or spray. We erroneously believed that the countertop 
liquid dispenser in question dispensed a fixed amount of liquid. 

The dispenser is not simply a pump—it incorporates one. However, unlike an appliance 
incorporating a metered pump, the dispenser does, in fact, spray, project or disperse a liq- 
uid, as those terms are commonly defined. Accordingly, the dispenser is covered by the 
terms of heading 8424, HTSUS, and is classifiable under subheading 8424.89.00, HTSUS. 


Holding: 

The countertop liquid dispensers are classifiable under subheading 8424.89.00, 
HTSUS, which provides for other mechanical appliances for projecting, dispersing or 
spraying liquids. The corresponding rate of duty for articles of this subheading is 3.7% ad 
valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF BASE METAL FIGURES OF 
COMIC BOOK CHARACTERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking New York Ruling Letter (NYRL) 874900, dated June 
22, 1992, concerning the tariff classification of certain base metal fig- 
ures of comic book characters. Notice of the proposed revocation was 
published on July 20, 1994, in the CUSTOMS BULLETIN, Volume 28, Num- 
ber 29. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after November 
14, 1994. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rulings 
(202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 20, 1994, Customs published in the Customs BULLETIN, Vol- 
ume 28, Number 29, a notice of a proposal to revoke New York Ruling 
Letter (NYRL) 874900, dated June 22, 1992, concerning the tariff classi- 
fication of certain base metal figures of comic book characters. Inter- 
ested parties were given 30 days to submit comments. No comments 
were received. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking NYRL 874900, dated June 22, 1992. Attached is a copy 
of Customs Headquarters Ruling Letter which revokes NYRL 874900 
and holds that the proper classification of certain figures of base metal, 
the Batman, the Penguin, the Catwoman, and the Penguin Commando, 
as described in the ruling, are classified as dolls representing only 
human beings, whether or not dressed, not stuffed, and not over 33 cm 
in height, in subheading 9502.10.4000, HTSUS, dutiable at the general 
rate of 12 percent ad valorem. 
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Publication of rulings or decisions pursuant to section 625, does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: August 26, 1994. 


ARNOLD L. SARASKY, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, D.C., August 26, 1994. 


CLA-2 CO:R:C:F 956407 K 
Category: Classification 
Tariff No. 9502.10.4000 
Mr. ALLEN H. KAMNITZ 
SHARRETTS, PALEY, CARTER AND BLAUVELT 
67 Broad Street 
New York, New York 10004 


Re: Tariff classification of base metal (zinc) figures revocation of New York Ruling Letter 
(NYRL) 874900. 


DEAR SIR: 

In response to your letter dated May 29, 1992, the Customs Service issued NYRL 
874900, dated June 22, 1992, which held that certain figures of base metal were classified 
in subheading 8306.29.0000, Harmonized Tariff Schedule of the United States (HTSUS), 
as statuettes and other ornaments of base metal. This letter is to inform you that NYRL 
874900 no longer reflects the views of the Customs Service and is revoked in accordance 
with section 177.9(d) of the Customs Regulations (19 CFR 177.9(d)). Pursuant to section 
625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Implementation Act, Pub. L. 103-182, 
107 Stat. 2057, 2186 (1993), (hereinafter, section 625), notice of the proposed revocation of 
NYRL 874900 was published on July 20, 1994, in the CusToMS BULLETIN, Volume 28, 
Number 29. The following represents our position. 


Facts: 

In NYRL 874900, the merchandise is described as zinc figures of popular comic book 
characters. The figures are about 2 inches tall and 1 inch wide. They represent the Bat- 
man, the Penguin, the Catwoman, and a Penguin Commando. They were claimed to be 
designed for collectors. In addition to the description in the ruling letter, we were provided 
with samples of the Batman and the Penguin Commando. The Batman and the Penguin 
Commando contain permanently molded irregular circular stands approximately ’ inch 
in thickness which permits each figure to stand by itself. There are no moveable parts. The 
figures are not designed to be attached to another item or to fit into another item such asa 
vehicle. These comic book characters are deemed to be representative of human beings 
wearing the garb of their characters. Therefore, they do not represent animals or other 
non-human creatures. 


Issue: 


The issue is whether the figures are classifiable as dolls, or as statuettes and other orna- 
ments of base metal. 
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Law and Analysis: 


NYRL 874900, dated June 22, 1992, held that the figures of the Batman, the Penguin, 
Catwoman, and the Penguin Commando were classified under the provision for other 
statuettes and other ornaments of base metal, subheading 8306.29.0000, HTSUS, with 
duty at 5 percent ad valorem. NYRL 874900 no longer reflects the views of the Customs 
Service and is revoked. 

The General Rules of Interpretation (GRI’s) taken in their appropriate order provide a 
framework for classification under the Harmonized Tariff Schedule of the United States 
(HTSUS). Most imported goods are classified by application of GRI 1, that is, according to 
the terms of the headings of the schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI’s may be applied, taken in 
order. The Explanatory Notes (EN’s) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the interna- 
tional level, facilitate classification under HTSUS by offering guidance in understanding 
the scope of the headings and GRI’s. 

Subheading 9502.10.4000 provides for dolis, whether or not dressed, not over 33 cm in 
height, not stuffed and representing only human beings. The EN for heading 9502 states 
that “the heading includes not only dolls designed for the amusement of children, but also 
dolls intended for decorative purposes (e.g., boudoir dolls, mascot dolls), or for the use in 
Punch and Judy or marionette shows, or those of a caricature type.” Further, the Explana- 
tory Notes to Chapter 95, state that Chapter 95 “covers toys of all kinds whether designed 
for the amusement of children or adults.” 

The chapter notes of the HTSUS and the EN do not preclude the classification of the 
base metal figure of the Batman, the Penguin, the Catwoman, and the Penguin Com- 
mando under the provision for dolls, whether or nor dressed, not over 33 cm in height, not 
stuffed and representing only human beings, in subheading 9502.10.4000, HTSUS. 
Accordingly, we need not resort to the other GRI’s to determine the classification of the 
figures in question. There is a series of rulings to support the classification of the figures as 
dolls. 

In NYRL 841282, dated May 25, 1989, figures 3 inches tall composed of polyvinyl chlo- 
ride with clearly distinguished human features and molded on wearing apparel reflecting 
positions with the railroad were classified as dolls under subheading 9502.10.4000, 
HTSUS. In NYRL 535580, dated January 25, 1989, plastic molded figures 1% inches, if 
imported separately from a toy set, were held to be dolls. In NYRL 847931, dated January 
8, 1990, 2% inch polyvinyl chloride” Peanuts” cartoon figures, “Charlie Brown” and 
“Lucy” with accessories such as a plastic tiller and wheelbarrow designed to be attached to 
the hands of the figures were classified on the basis of essential character (GRI 3(b)) as 
dolls and affirmed by Headquarters Ruling Letter (HRL) 086633, dated September 18, 
1990, and reaffirmed by HRL 088895, dated March 22, 1993. In NYRL 855744, dated Sep- 
tember 17, 1990, 3 inch and 4’ inch plastic figures of comic book characters “Colossus”, 
“Hulk”, and “Wolverine” were classified as dolls. In NYRL 855794, dated September 24, 
1990, 4 inch and 3% inch plastic figures of comic book characters “Daredevil” and “Scarlet 
Witch” were classified as dolls. In NYRL 833463, dated December 15, 1988, a3 inch polyvi- 
nyl chloride figure of “Ronald McDonald” attached to a 2 inch star designed to glow in the 
dark was classified as a doll. In HRL 082001, dated February 13, 1990, 3 to 5 inch plastic 
molded figures of sports personalities attached to plastic bases were classified as dolls 
under subheading 9502.10.40, rather than as other toys under subheading 9503.49.0020, 
or as statuettes of plastics under subheading 3926.40.0000. See also our recent ruling, 
Customs Headquarters Ruling Letter 952807, dated March 30, 1994. 


Holding: 

The figures of base metal, the Batman, the Penguin, the Catwoman, and the Penguin 
Commando, as described above, are classifiable as dolls representing only human beings, 
whether or not dressed, not stuffed, and not over 33 cm in height, in subheading 
9502.10.4000, HTSUS, dutiable at the general rate of 12 percent ad valorem. 

Pursuant to 19 CFR 177.9(d), NYRL 874900, dated June 22, 1992, is revoked. 

In accordance with section 625, this ruling will become effective 60 days from the date of 
its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
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section 625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 
ARNOLD L. SARASKY, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A SNEAKER 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is modifying a ruling pertaining to the tariff classification of a 
sneaker. Notice of the proposed modification was published on July 27, 
1994, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after November 


14, 1994. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On July 27, 1994, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 28, Number 30, proposing to modify DD 890452 issued on 
October 19, 1993, by the District Director of Customs, Portland, Ore- 
gon. DD 890452 held that a “Highlander” sneaker having a canvas 
upper, rubber sole, and a 1.5 centimeter wide rubber foxing-like band 
molded at the sole and overlapping the upper was classified under sub- 
heading 6404.19.60, Harmonized Tariff Schedule of the United States 
(HTSUS), as footwear with outer soles of rubber, plastics, leather or 
composition leather and uppers of textile materials, other, valued over 
$3 but not over $6.50/pair, having soles (or midsoles, if any) of rubber or 
plastics which are affixed to the upper exclusively with an adhesive (any 
midsoles also being affixed exclusively to one another and to the sole 
with an adhesive), the foregoing except footwear having a foxing or a 
foxing-like band applied or molded at the sole and overlapping the upper 
* * * No comments were received in response to the notice. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as 
amended by section 623 of Title VI (Customs Modernization) of the 
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North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is modifying DD 890452 to reflect the proper classification of this 
footwear under subheading 6404.11.70, HTSUS, which provides for 
footwear with outer soles of rubber, plastics, leather or composition 
leather and uppers of textile materials, footwear with outer soles of rub- 
ber or plastics, tennis shoes, basketball shoes, gym shoes, training shoes 
and the like, having a foxing-like band and valued over $3 but not over 
$6.50/pair. Headquarters Ruling Letter 956466 modifying DD 890452 is 
set forth in Attachment A to this document 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: August 29, 1994. 


MakrvIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, D.C., August 29, 1994. 
CLA-2 CO:R:C:M 956466 DFC 
Category: Classification 
Tariff No. 6404.11.70 
Ms. MARTHA J. WALDNER 
IMPORT SUPERVISOR 
UNITRANS INTERNATIONAL CORPORATION 
709 South Hindry Ave. 
Inglewood, California 90301 


Re: Footwear; sneaker, highlander; band, foxing-like DD 890452 modified. 


DEAR Ms. WALDNER: 

This is in reference to District Ruling Letter (DD) 890452 dated October 19, 1993, 
addressed to you, concerning, in part, the tariff classification of a sneaker produced in Por- 
tugal. We have reviewed that ruling and determined that with respect to the sneaker, it is 
in error. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter “section 
625”), notice of the proposed modification of DD 890452 was published on July 27, 1994, in 
the CUSTOMS BULLETIN, Volume 28, Number 30. 


Facts: 

The merchandise, identified as a “Highlander” sneaker, is similar to a training shoe. It 
has a canvas upper, rubber sole, and a 1.5 centimeter wide rubber foxing-like band molded 
at the sole and overlapping the upper. 

In DD 890452 Customs ruled that the “Highlander” sneaker is classifiable under sub- 
heading 6404.19.60, HTSUS, which provides for footwear with outer soles of rubber, plas- 
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tics, leather or composition leather and uppers of textile materials, other, valued over $3 
but not over $6.50/pair, having soles (or midsoles, if any) of rubber or plastics which are 
affixed to the upper exclusively with an adhesive (any midsoles also being affixed exclu- 
sively to one another and to the sole with an adhesive), the foregoing except footwear hav- 
ing a foxing or a foxing-like band applied or molded at the sole and overlapping the upper. 
* * * The applicable rate of duty for this provision is 37.5% ad valorem. 


Issue: 
Does the presence of a foxing-like band on the sneaker preclude its classification under 
subheading 6404.19.60, HTSUS? 


Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s taken in order].” 
In other words, classification is governed first by the terms of the headings and any rela- 
tive section or chapter notes. 

Classification of the sneaker under subheading 6404.19.60, HTSUS, was in error 
because, by the terms of this subheading, footwear having a foxing-like band is specifically 
excluded from classification thereunder. 

Additional U.S. Note 2, HTSUS, which is relevant here, reads as follows: 


For the purposes of this chapter, the term ‘tennis shoes, basketball shoes, gym shoes, 
training shoes and the like’ covers athletic footwear other than sports footwear (as 
defined in subheading note 1 above), whether or not principally used for such athletic 
games or purposes. 


Inasmuch as the “Highlander” sneaker is a training shoe, it is our opinion that it is clas- 
sifiable under subheading 6404.11.70, HTSUS, which provides for footwear with outer 
soles of rubber, plastics, leather or composition leather and uppers of textile materials, 
footwear with outer soles of rubber or plastics, tennis shoes, basketball shoes, gym shoes, 
training shoes and the like, having a foxing-like band and valued over $3 but not over 
$6.50/pair. 


Holding: 

The “Highlander” sneaker is dutiable at the rate of 90 cents per pair plus 37.5% ad valo- 
rem under subheading 6404.11.70, HTSUS. 

Accordingly, DD 890452 is modified to reflect the correct classification of the “High- 
lander” sneaker. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c), 
Customs Regulations (19 CFR 127.10(c)(1)). 

MarRVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF STEEL BOX 
CUTTERS AND BLADES 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
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North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
steel box cutters with blades and replacement blades. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before October 14, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended 
by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), this notice advises interested parties that Customs intends 
to revoke a ruling pertaining to the tariff classification of steel box cut- 
ters with blades and replacement blades. Although also referred to as 

“razor” blades, the subject blades are made of a thicker gauge of metal 
than that used in blades designed for shaving. 

In New York Ruling Letter (NY) 851173, issued on April 20, 1990, by the 
Area Director of Customs, New York Seaport, steel box cutters with 
blades and replacement blades were classified under subheading 
8205.59.80, HTSUS, which provides for other handtools not elsewhere 
specified or included. NY 851173 is set forth as “Attachment A” to this 
document. 

Customs Headquarters is of the opinion that NY 851173 erroneously 
classified the steel box cutters and blades under subheading 8205.59.80, 
HTSUS. Customs has previously determined that merchandise like the 
steel box cutters are classifiable as knives having other than fixed 
blades, and the blades are classifiable as scrapers. See NY 863995, dated 
June 27, 1991. 

Customs intends to revoke NY 851173 to reflect the proper classifica- 
tion of the steel box cutters in subheading 8211.93.00, HTSUS, as 
knives having other than fixed blades, and the blades under subheading 
8205.59.55, HTSUS, as scrapers. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters ruling 956076 
revoking NY 851173 is set forth as “Attachment B” to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 25, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, N.Y., April 20, 1990. 
CLA-2-82:S:N:N1:115 851173 

Category: Classification 

Tariff No. 8205.59.8000 
Mk. BARRY E. POWELL 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
707 Wilshire Blvud., Suite 5320 
Los Angeles, CA 90017 


Re: The tariff classification of a steel box cutter and blade from Taiwan or China. 


DEAR MR. POWELL: 

In your letter dated April 2, 1990, on behalf of King Quality Co., Los Angeles, CA, you 
requested a tariff classification ruling. Your sample is being returned under separate 
cover as requested. 

Your request for a classification ruling describes two items. Item No.1 comprises a rect- 
angular 2 piece steel holder-handle and a single edge razor blade. One piece of the holder is 
designed for insertion of a single edge safety razor blade. A 45 degree cutout on the bottom 
in one corner of the holder permits the blade to be exposed and utilized for cutting. The 
other end of the holder is designed to be inserted and locked into the handle extension por- 
tion of the holder. This allows a sturdier grip of the unit. The single edge safety ra.:or blade 
is of the class or kind of blade that fits into various types of holders that are designed to be 
used as scrapers that do not employ a cutting action. This rectangular blade includes a 
sharp edge on only one side. The side opposite the sharp edge has a steel covering that cov- 
ers the whole side and permits handling of the blade in safe fashion. The blade is made.ofa 
thicker gauge of metal than that used in blades designed for shaving. When not in use, the 
handle with the blade may be reversed and inserted into the holder to shield the exposed 
blade. The second item is identical to the blade described above, but is described as being a 
replacement blade that is sold separately from the holder in retail packages of 100. 

The applicable subheading for the combination holder and blade described as a box cut- 
ter as well as the replacement blade will be 8205.59.8000, Harmonized Tariff Schedule of 
the United States (HTS), which provides for other edged hand tools of iron or steel as sug- 
gested in your inquiry. The rate of duty will be 5.3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


U.S. DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington. D.C. 


CLA-2 CO:R:C:M 956076 RFA 
Category: Classification 
Tariff No. 8211.93.00 and 8205.55.55 
Mk. Barry E. POWELL 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
707 Wilshire Blvd. 
Suite 5320 
Los Angeles, CA 90017 


Re: Steel box cutter and blade; box of replacement blades; razor blades; knives having 
other than fixed blades; other edged handtools; additional U.S. Rule of Interpretation 
1(a); NY 863995; NY 851173, revoked. 


DEAR MR. POWELL: 

This is in reference to NY 851173, issued to you on April 20, 1990, on behalf of King 
Quality Co., in which the tariff classification of a steel box cutter with a blade and a box of 
replacement blades was determined under the Harmonized Tariff Schedule of the United 
States (HTSUS). 


Facts: 

The merchandise consists of a rectangular 2-piece steel holder-handle and a single edge 
blade. One piece of the holder is designed for insertion of a single edge safety razor blade. A 
45-degree cutout on the bottom in one corner of the holder permits the blade to be exposed 
and utilized for cutting. The other end of the holder is designed to be inserted and locked 
into the handle extension portion of the holder. This allows for a sturdier grip of the unit. 


When not in use, the handle with the blade may be reversed and inserted into the holder to 
shield the exposed blade. 

The single edge blade is of the class or kind of blade that fits into various types of holders 
that are designed to be used as scrapers that do not employ a cutting action. The rectangu- 
lar blade includes a sharp edge on only one side. The side opposite the sharp edge has a 
steel covering that covers the whole side and permits handling of the blade in a safe fash- 
ion. Although also referred to as a “razor” blade, the subject blade is made of a thicker 
gauge of metal than that used in blades designed for shaving. The box of replacement 
blades are to be sold separately from the holder in retail packages of 100. 


Issue: 
Is the steel box cutter classifiable as a knife or as a hand tool under the HTSUS? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

In NY 851173, dated April 20, 1990, Customs in New York determined that the combina- 
tion steel holder and blade described as a box cutter, as well as the replacement blades, was 
classified under subheading 8205.59.80, HTSUS, which provides for: “[hJand- 
tools * * * not else where specified or included * * *: [o]ther handtools (including glass 
cutters) and parts thereof: [o]ther: [o]ther: [o]ther: [o]ther * * *.” 

Subheading 8211.93.00, HTSUS, which provides for: “[k]nives with cutting blades, ser- 
rated or not * * * and blades and other base metal parts thereof: [o]ther: [k]nives having 
other than fixed blades * * *.” In NY 863995, dated June 27, 1991, Customs classified car- 
ton cutters, consisting of a flat handle and a housing in which a single edge razor blade is 
inserted, as knives having other than fixed blades under subheading 8211.93.00, HTSUS. 
According to the information provided, the merchandise consists of a metal holder with a 
45-degree cutout on the bottom in one corner which permits a replaceable single edge 
safety blade to be exposed and utilized for cutting. Based upon NY 863995, we find that the 
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subject steel box cutters are classifiable eo nomine under subheading 8211.93.00, 
HTSUS. 

The box of replacement blades which are sold separately from the holder in retail pack- 
ages of 100, are of the class or kind of blade that fits into various types of holders that are 
designed to be used as scrapers that do not employ a cutting action. Additional US. Rule of 
Interpretation 1(a) states as follows: 

[iJn the absence of special language or context which otherwise requires—a tariff clas- 
sification controlled by use (other than actual use) is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, 
of goods of that class or kind to which the imported goods belong, and the controlling 
use is the principal use. 

The subject blades can and are principally used for scraping. Based upon Additional U.S. 
Rule of Interpretation 1(a), we find that the principal use of the blades is that of a scraper. 
Scrapers are provided for under subheading 8205.59.55, HTSUS, as other edged hand- 
tools. See NY 863995. Therefore, NY 851173 is revoked. 

Holding: 

The steel box cutters are classifiable under subheading 8211.93.00, HTSUS, which pro- 
vides for: “[k]nives with cutting blades, serrated or not * * * and blades and other base 
metal parts thereof: [o]ther: [k]nives having other than fixed blades * * *.” The general, 
column one rate of duty is 3 cents each plus 5.4 percent ad valorem. 

The replacement blades are classifiable under subheading 8205.59.55, HTSUS, which 
provides for: “[h]andtools * * * not elsewhere specified or included * * *: [o]ther hand- 
tools (including glass cutters) and parts thereof: [o]ther: [o]ther: [o]ther: [o]f iron or steel: 
{o]ther * * *.” The general, column one rate of duty is 5.3 percent ad valorem. 

Effect on Other Rulings: 

NY 863995, dated June 27, 1991, is affirmed. 

NY 851173, dated April 20, 1990, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


SR I ea 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF METALLIC 
GLOVE LINERS 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify rulings pertaining to the tariff classification of 
metallic ski glove liners. Comments are invited on the correctness of the 
proposed rulings. 


DATE: Comments must be received on or before October 14, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 13801 Constitution Avenue, 
N.W,, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
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tions and Rulings, located at Franklin Court, 1099 14th St., N.W., Suite 
4000, Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, Tex- 
tile Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify rulings pertaining to the tariff classification of 
metallic glove liners. 

In New York Ruling Letters 833456 (2/3/89), 835648 (2/6/89), 838398 
(4/18/89), 848953 (2/17/90) and 849348 (3/5/90), metallic glove liners 
were classified under subheading 6116.93.1000, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) as “ski gloves.” 
These ruling letters are set forth in Attachments A, B, C, D and E. At 
issue in this proposed modification is whether metallic glove liners are 
classifiable as ski gloves under a provision which requires that such 
gloves be “specially designed for use in sports, including skiing * * *.” 
This issue was discussed in Headquarters Ruling Letter (HRL) 954228, 
dated November 16, 1993, in which Customs determined that based on 
the physical characteristics of metallic glove liners, they are not, by 
themselves, suitable for use as ski gloves, nor do they possess any of the 
characteristics which the court found indicative of a ski glove design in 
Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C. D. 
4023 (1970). HRL 954228 and the Stonewall decision are set forth in 
Attachments K and L respectively. Customs is of the opinion that metal- 
lic ski glove liners possess no features which are indicative of a special 
design for use as ski gloves and therefore classification is precluded from 
subheading 6116.93.0800, HTSUSA (formerly 6116.93.1000, 
HTSUSA). 

Customs intends to modify New York Ruling Letters 833456, 835648, 
838398, 848953 and 849348 to reflect proper classification of the articles 
in subheading 6116.93.9400, HTSUSA. Before taking this action, con- 
sideration will he given to any written comments timely received. The 
proposed rulings which serve to modify the New York Ruling Letters are 
set forth in “Attachments FG, H, I, and J” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: August 26, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 37, SEPTEMBER 14, 1994 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, N.Y., February 3, 1989. 


CLA-2-62:S:N:N3H:354 833456 
Category: Classification 
Tariff No. 6116.93.1000 and 6216.00.4840 


Mr. HowarRD RUBIN 
Koel LTD. 

102 Great Hill Road 
Naugatuck, CT 06770 


Re: The tariff classification of sports gloves from Taiwan and the Philippines. 


DEAR MR. RUBIN: 

In your letter dated October 31, 1988 you requested a tariff classification ruling. 

You submitted four samples to this office marked #1, #2, #3 and #4. Sample #1 is aski 
glove liner which appears to be of a circular knit construction with separate feeds for each 
yarn. One of these yarns is a silver mylar or metallic yarn. The fiber content label shows 
the predominant weight is synthetic fiber. The glove has box fingers with an inseam 
construction. There is a tight-fitting ribbed knit cuff. This glove liner is similar in all mate- 
rial respects to liners previously held to show design for use in alpine skiing. Sample #2, 
also marked 26137, is a half fingered bicycle glove with a palm of a non woven man-made 
fabric over heavy protective padding. The back of the glove is made of an elasticized knit 
fabric with a large cutout to permit air to cool the back of the hand. The back of the thumb 
which is sometimes used to wipe sweat from the face is made of knit terry cloth. Sample #3 
is a half fingered bicycle glove much like sample #2 except that the front of the glove is 
made of leather rather than man-made fibers. Sample #4, also marked 26094, is a half fin- 
gered bicycle glove made of the same materials as sample #2 and differing only in the 
amount of padding and thumb reinforcement. 

The applicable subheading for the ski glove liner will be 6116.93.1000, Harmonized 
Tariff Schedule of the United State (HTS), which provides for Gloves, mittens and mitts, 
knitted or crocheted: other: of rate will be 5.5 percent ad valorem. The applicable subhead- 
ing for the gloves marked #2 and #4 will be 6216.00.4840, Harmonized Tariff Schedule of 
the United States (HTS), which provides for Other gloves: of man-made fibers: other: with 
fourchettes. The duty rate will be 22 cents per kilogram plus 11 percent ad valorem. 

The bicycle gloves, samples #2 and #4, fall within textile category designation 631. As 
products of the Philippines this merchandise is presently subject to visa requirements and 
quota restraints based upon international textile trade agreements. 

Due to the changeable nature of these agreements you are advised to contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

The question of classification for the glove marked #3 is being referred to the Office of 
Regulations and Rulings, U.S. Customs Service Headquarters, 1301 Constitution Avenue, 
N.W., Washington D.C. 20229. A ruling will be issued to you from that office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filled without a copy, this ruling 
should be brought to the attention of the customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, N.Y., February 6, 1989. 


CLA-2-61:S:N:N3D:223 835648 
Category: Classification 
Tariff No. 6116.93.1000 
Mr. LEE SMITH 
IMPORT/EXPORT MANAGER 
WELLS LAMONT 
6640 West Touhy Avenue 
Chicago, IL 60648-4287 


Re: The tariff classification of a mylar ski glove liner from Taiwan. 


DEAR Mk. SMITH: 

In your undated letter you requested a tariff classification ruling. 

Your submitted sample, style S78MUS, appears to be of a circular knit construction 
with separate feeds for each yarn. One of these is a silver mylar or metallic yarn. Your sub- 
mitted weight breakdown shows the predominant weight of this glove is synthetic fiber. 
This glove has box fingers with an inseam construction and a tight-fitting, applied, ribbed 
knit cuff. This glove liner is similar in all material respects to liners previously held to 
show design for use in alpine skiing. 

The applicable subheading for the ski glove liner, style S783MUS, will be 6116.93.1000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for gloves, mit- 
tens and mitts, knitted or crocheted: other: of synthetic fibers: ski or snowmobile gloves, 
mittens and mitts. The rate of duty will be 5.5 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, N.Y., April 18, 1989. 


CLA-2-61:S:N:N3D:223 838398 
Category: Classification 
Tariff No. 6116.93.1000 and 6115.93.2000 
Mk. PETER KIERNAN 
PIQUE LTD. 
PO. Box 367 
Gloversville, NY 12078 


Re: The tariff classification of a mylar ski glove and a sock liner from Taiwan. 


DEAR Mk. KIERNAN: 
In your letter dated March 14, 1989, you requested a tariff classification ruling. 
Your submitted sample, style NM 721, is a glove liner that appears to be of a circular 
knit construction with separate feeds for each yarn. One of these is a silver mylar or metal- 
lic yarn. Your submitted weight breakdown shows the predominant weight of this glove is 
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synthetic fiber. This glove has box fingers with an inseam construction and a tight-fitting, 
applied, ribbed knit cuff. This glove liner is similar in all material respects to liners pre- 
viously held to show design for use in alpine skiing. 

Your submitted sample, style NM 2626, is a knit sock liner that you indicate has a pre- 
dominant weight of synthetic fiber. 

The applicable subheading for the ski glove liner, style NM 721, will be 6116.93.1000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for gloves, mit- 
tens and mitts, knitted or crocheted: other: of synthetic fibers: ski or snowmobile gloves, 
mittens and mitts. The rate of duty will be 5.5 percent ad valorem. 

The applicable subheading for the sock liner, style NM 2626, will be 6115.93.2000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for * * * socks and 
other hosiery * * *, knitted or crocheted: other: of synthetic fibers: other. The rate of duty 
will be 15.5 percent ad valorem. 

The sock liner falls within textile category designation 632. As a product of Taiwan this 
merchandise is subject to quota restraints and visa requirements based upon interna- 
tional textile trade agreements. 

Due to the changeable nature of these agreements you are advised to contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, N.Y., February 17, 1990. 


CLA-2-61:S:N:N3H:354 848953 
Category: Classification 
Tariff No. 6116.93.1000 
Ms. ELKE HEITMEYOR 
JOBAR INTERNATIONAL, INC. 
220 North Inglewood Avenue 
Inglewood, CA 90301 


Re: The tariff classification of thermal ski-glove liners from Taiwan. 


DEAR MS. HEITMEYOR: 

In your letter dated January 11, 1990, you requested a tariff classification ruling. 

Two samples of knitted ski glove liners have been submitted. Item JB6795M is a man’s 
glove and item JB6795L is a ladies glove. The gloves are identical except for size. The 
gloves are composed of a blend of 40% polyester, 30% metalized yarns, 20% nylon and 10% 
cotton. The gloves are designed with fourchettes and feature knit cuffs. The gloves have 
thermal properties and as stated in your letter the gloves will be used as ski glove liners. 
The glove liners are similar in all material respects to liners previously held to show design 
for use in alpine skiing. 

The applicable subheading for both style gloves will be 6116.93.1000, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for gloves, mittens and mitts, 
knitted or crocheted, other, of synthetic fibers, ski or snowmobile gloves, mittens and 
mitts. The rate of duty will be 5.5 percent ad valorem. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, N.Y. 
CLA-2-61:S:N:N3H:354 849348 
Category: Classification 
Tariff No. 6116.93.1000 and 6115.93.2000 
Mr. D. HAGEN 
HAGEN IMPORTS 
235 Park Avenue 
Minneapolis, MN 55415 


Re: The tariff classification of mylar ski glove liners and a sock liner from Taiwan. 


DEAR Mr. HAGEN: 
In your letter dated January 17, 1990, you requested a classification ruling. 


Your submitted samples are glove liners of man-made fibers of a circular knit construc- 
tion with metallic yarn. These glove liners are similar in all material respects to liners pre- 
viously held to show design for use in alpine skiing. 

The knit sock liner is made of man-made fiber with metallic yarn. 

The applicable subheading for the ski glove liners will be 6116.93.1000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for gloves, mittens and mitts, 
knitted or crocheted: other: of synthetic fibers: ski or snowmobile gloves mittens and 
mitts. The duty rate will be 5.5 percent ad valorem. 

The applicable subheading for the sock liner will be 6115.93.2000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for *** socks and other 
hosiery * * *, knitted or crocheted: other: of synthetic fibers: other. The rate of duty will be 
15.5 percent ad valorem. 

The sock liner falls within textile category designation 632. Based upon international 
textile trade agreements, products of Taiwan are subject to quota restraints and visa 
requirements. 

The designed textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restrain Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington. D.C. 
CLA-2 CO:R:C:T 956899 SK 
Category: Classification 
Tariff No. 6116.93.9400 
HOWARD RUBIN 
KomBI LTD. 
102 Great Hill Road 
Naugatuck, CT 06770 


Re: Modification of NYRL 833456 (2/3/89); classification of metallic (mylar) glove liner; 
not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 (11/16/93). 


DEAR Mk. RUBIN: 

On February 3, 1989, our New York Customs office issued you New York Ruling Letter 
(NYRL) 833456 in which we classified a metallic glove liner under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. The classification of the 
bicycle gloves in NYRL 833456 remains unmodified. 


Facts: 

The glove liner at issue is marked “#1”. The glove was described in NYRL 833456 as 
being of acircular knit construction with separate feeds for each yarn. One of these feeds is 
of a metallic yarn but the glove is predominantly by weight of synthetic fibers. The glove 
has box fingers with an inseam construction and a tight-fitting, applied, ribbed knit cuff. 

The subject merchandise was classified in NYRL 833456 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 


Issue: 


Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use 
in skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In 
Headquarters Ruling Letter 954228, dated November 16, 1993, Customs examined this 
issue and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 


(1) A hook and clasp to hold the gloves together; 

(2) An extra piece of viny] stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

(3) An extra piece of vinyl with padding reinforcement and inside stitching which is 
securely stitched across the middle of the glove where the knuckles bend and cause 
stress; 

(4) Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 
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The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which, without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, nor does 
the liner contain thick material or padding which protects hands from contact with vari- 
ous types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * *). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as a ski glove. We recognize that while a liner 
may be worn under a ski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as a ski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 


Holding: 

NYRL 833456 is partially modified with regard to the classification of the glove liner. 

The glove liner at issue, referenced style “#1”, is classifiable under subheading 
6116.93.9400, HTSUSA, which provides for, “[GJloves, mittens and mitts, knitted or cro- 
cheted other: of synthetic fibers: other: other: with fourchettes,” dutiable at a rate of 19.8 
percent ad valorem. The textile quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 956433 SK 
Category: Classification 
Tariff No. 6116.93.9400 
LEE SMITH 
WELLS LAMONT 
6640 West Touhy Avenue 
Chicago, IL 60648-4587 


Re: Modification of NYRL 835648 (2/6/89); classification of metallic (mylar) glove liner; 
not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 (11/16/93). 


DEAR Mk. SMITH: 

On February 6, 1989, our New York Customs office issued you New York Ruling Letter 
(NYRL) 835648 in which we classified a metallic glove liner under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. Our analysis follows. 


Facts: 
The glove liner at issue is referenced style S7T8MUS. The glove was described in NYRL 
835648 as being of a circular knit construction with separate feeds for each yarn. One of 
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these feeds is of a metallic yarn but the glove is predominantly by weight of synthetic 
fibers. The glove has box fingers with an inseam construction and a tight-fitting, applied, 
ribbed knit cuff. 

The subject merchandise was classified in NYRL 835648 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 


Issue: 
Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA’? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use 
in skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In 
Headquarters Ruling Letter 954228, dated November 16, 1993, Customs examined this 
issue and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 

(1) A hook and clasp to hold the gloves together; 

(2) An extra piece of vinyl stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

(3) An extra piece of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 
cause stress; 

(4) Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 

The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which, without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, nor does 
the liner contain thick material or padding which protects hands from contact with vari- 
ous types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * *). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as aski glove. We recognize that while a liner 
may be worn under a ski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as a ski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 
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Holding: 

NYRL 835648 is modified. 

The glove liner at issue, referenced style S78MUS, is classifiable under subheading 
6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: other: other: with fourchettes,” dutiable at a rate of 19.8 
percent ad valorem. The textile quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 956898 SK 
Category: Classification 
Tariff No. 6116.93.9400 
PETER KIERNAN 
PIQUE LTD. 
PO. Box 367 
Gloversville, N.Y. 12078 


Re: Modification of NYRL 838398 (4/18/89); classification of metallic (mylar) glove liner; 
not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 (11/16/93). 


DEAR Mk. KIERNAN: 

On April 18, 1989, our New York Customs office issued you New York Ruling Letter 
(NYRL) 838398 in which we classified a metallic glove liner under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. The classification of the sock 
liner in NYRL 838398 remains unmodified. 


Facts: 

The glove liner at issue is referenced style NM 721. The glove was described in NYRL 
838398 as being of a circular knit construction with separate feeds for each yarn. One of 
these feeds is of a metallic yarn but the glove is predominantly by weight of synthetic 
fibers. The glove has box fingers with an inseam construction and a tight-fitting, applied, 
ribbed knit cuff. 

The subject merchandise was classified in NYRL 838398 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 


Issue: 
Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA? 


Law and Analysis: 
Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
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the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use 
in skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In 
Headquarters Ruling Letter 954228, dated November 16, 1993, Customs examined this 
issue and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 

(1) A hook and clasp to hold the gloves together; 

(2) An extra piece of vinyl stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

(3) An extra piece of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 
cause stress; 

(4) Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 

The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which, without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, nor does 
the liner contain thick material or padding which protects hands from contact with vari- 
ous types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * * ). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as a ski glove. We recognize that whilea liner 
may be worn under aski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as a ski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 


Holding: 

NYRL 838398 is partially modified with regard to the classification of the glove liner. 

The glove liner at issue, referenced style NM 721, is classifiable under subheading 
6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: other: other: with fourchettes,” dutiable at a rate of 19.8 
percent ad valorem. The textile quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 956427 SK 
Category: Classification 
Tariff No. 6116.93.9400 
Ms. ELKE HEITMEYOR 
JOBAR INTERNATIONAL, INC. 
220 North Inglewood Avenue 
Inglewood, CA 90301 


Re: Modification of NYRL 848953 (2/17/90); classification of metallic glove liners; glove 
liners are not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall 
Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 
(11/16/93). 


DEAR MS. HEITMEYOR: 

On February 17, 1990, our New York Customs office issued you New York Ruling Letter 
(NYRL) 848953 in which we classified two styles of metallic glove liners under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. Our analysis follows. 


Facts: 

The glove liners at issue are referenced JB6795M (men’s) and JB6795L (ladies’). The 
gloves are identical except for size. The gloves are composed of a blend of 40 percent poly- 
ester, 30 percent metallized yarns, 20 percent nylon and 10 percent cotton. The gloves are 
designed with fourchettes and feature knit cuffs. The gloves have thermal properties and 
will be used as liners. 


The subject merchandise was classified in NYRL 848953 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 


Issue: 


Whether the glove liners at issue are classifiable as ski gloves, or as “other” gloves, 
under heading 6116, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use 
in skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In 
Headquarters Ruling Letter 954228, dated November 16, 1993, Customs examined this 
issue and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 

(1) A hook and clasp to hold the gloves together; 

(2) An extra piece of viny] stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

(3) An extra piece of vinyl with padding reinforcement and inside stitching which is 
securely stitched across the middle of the glove where the knuckles bend and cause 
stress; 
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(4) Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 

The glove liners at issue do not possess any of the Stonewall characteristics set forth 
above, nor do they possess features which would render them suitable for use, by them- 
selves, as ski gloves. The liners are made from lightweight, smooth-textured fabrics 
which, without a reinforced palm of leather, plastic or rubber, do not provide a secure grip 
on a ski pole. The liners’ sheer construction does not protect hands from injury resulting 
from falls, nor do the liners contain thick material or padding which protects hands from 
contact with various types of ski equipment (i.e., tow bars, ski lifts, metal bindings, ski 
boot clasps, etc. * * * ). Although glove liners are usually worn under gloves for their heat- 
retention properties, they do not, by themselves, serve to keep hands warm in the cold 
temperatures normally encountered when skiing. The liners do not protect the hands 
from moisture and the liners’ cuffs are not sufficiently tight so as to prevent moisture from 
entering the glove. 

Based on the physical characteristics of the subject liners, this office does not accept the 
proposition that they are suitable for use, by themselves, as ski gloves. We recognize that 
while these liners may be worn under ski gloves while skiing, they are equally well-suited 
for use under any non-ski glove for additional warmth. The liners possess no features 
which indicate that they are specially designed for use as ski gloves and therefore the sub- 
ject merchandise is precluded from classification under subheading 6116.93.1000, 
HTSUSA. 


Holding: 

The glove liners at issue, referenced style numbers JB6795M and JB6795L, are classifi- 
able under subheading 6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens 
and mitts, knitted or crocheted: other: of synthetic fibers: other: other: with fourchettes,” 
dutiable at a rate of 19.8 percent ad valorem. The textile quota category is 631. 

NYRL 848953 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 


cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 956897SK 
Category: Classification 
Tariff No. 6116.93.9400 
D. HAGEN 
HAGEN IMPORTS 
235 Park Avenue 
Minneapolis, MN 55415 


Re: Modification of NYRL 849348 (3/5/90); classification of metallic (mylar) glove liner; 
not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 (11/16/93). 


DEAR Mr. HAGEN: 
On March 5, 1990, our New York Customs office issued you New York Ruling Letter 
(NYRL) 849348 in which we classified a metallic glove liner under subheading 
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6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. The classification of the sock 
liner in NYRL 849348 remains unmodified. 


Facts: 


The glove liner at issue is not identified by a style number. The glove was described in 
NYRL 849348 as being of a circular knit construction with metallic yarn. The glove is pre- 
dominantly by weight of synthetic fibers and has an applied, ribbed knit cuff. 

The subject merchandise was classified in NYRL 849348 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 


Issue: 


Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use 
in skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In 
Headquarters Ruling Letter 954228, dated November 16, 1993, Customs examined this 
issue and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 


(1) A hook and clasp to hold the gloves together; 

(2) An extra piece of viny] stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

(3) An extra piece of vinyl with padding reinforcement and inside stitching which is 
securely stitched across the middle of the glove where the knuckles bend and cause 
stress; 

(4) Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 


The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which, without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, forth 
does the liner contain thick material or padding which protects hands from contact with 
various types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * * ). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as aski glove. We recognize that while a liner 
may be worn under a ski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as a ski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 
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Holding: 

NYRL 849348 is partially modified with regard to the classification of the glove liner. 

The glove liner is classifiable under subheading 6116.93.9400, HTSUSA, which pro- 
vides for, “[G]loves, mittens and mitts, knitted or crocheted: other: of synthetic fibers: 
other: other: with fourchettes,” dutiable at a rate of 19.8 percent ad valorem. The textile 
quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, D.C., November 16, 1993. 


CLA-2 CO:R:C:T 954228 SK 
Category: Classification 
Tariff No. 6116.93.9400 
DISTRICT DIRECTOR 
US. Customs SERVICE 
1000 Second Avenue, ste. 2200 
Seattle, WA 98104-1049 


Re: Decision on Application for Further Review of Protest No. 3001-93-100076; denied 
in full; glove liners are not specially designed for use in skiing; 6116.93.9400, 
HTSUSA; HRL 951294 (8/28/92). 


DEAR SIR: 

This is a decision on application for further review of a protest timely filed on behalf of 
Fairfield Line Inc., on January 28, 1993, against your decision regarding the classification 
of glove liners. The subject merchandise was entered at the port of Seattle and the mer- 
chandise was liquidated on January 4, 1993. 


Facts: 


Samples of the glove liners at issue, referenced style numbers H347, H348 and H349, 
were submitted to this office for examination. 

All three styles are manufactured from cut knit fabric, contain fourchettes and have a 
separate sewn-on rib knit cuff. Style H347 is made from 50% polypropylene, 30% polyester 
and 20% lurex metallic. Style H348 is made from 100% polypropylene and Style H349 is 
constructed from 100% polyester. 

The subject merchandise was entered under subheading 6116.93.8800, HTSUSA, 
which provides for “[G]loves, mittens and mitts, knitted or crocheted: other: of synthetic 
fibers: other: other: without fourchettes,” dutiable at a rate of 19.8 percent ad valorem. 
The applicable textile quota category was 631. 

Protestant claims that classification is proper under subheading 6116.93.0800, 
HTSUSA, which provides for “[G]loves, mittens and mitts, knitted or crocheted: other: of 
synthetic fibers: other gloves, mittens and mitts, all the foregoing specially designed for 
use in sports, including ski and snowmobile gloves, mittens and mitts,” dutiable at a rate 
of 5.5 percent ad valorem. 


Issue: 


Whether the glove liners at issue are classifiable as ski gloves under heading 6116, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA)? 
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Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

Protestant asserts that the glove liners at issue are classifiable under subheading 
6116.93.0800, HTSUSA, which provides for, in pertinent part, ski gloves. In support of 
this contention, protestant states that the glove liners at issue, referenced style numbers 
H347, H348 and H349, are “gloves made to be used in sports either with or without other 
gloves.” 

The determinative issue, therefore, is whether the glove liners the subject of this pro- 
test have been specially designed for use in skiing so as to warrant classification as a ski 
glove under heading 6116, HTSUSA. In Stonewall Trading Company v. United States, 
64 Cust. Ct. 482, C.D. 4023 (1970), the Court set forth several characteristics deemed 
indicative of a ski glove design. In this decision it was determined that certain vinyl gloves 
were classifiable as “other ski equipment” in item 734.97, TSUS, (now provided for in vari- 
ous HTS subheadings) because the gloves were deemed to have been especially designed 
for use as ski gloves by exhibiting the following: 


(1) A hook and clasp to hold the gloves together; 

(2) An extra piece of viny] stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

(3) An extra piece of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 
cause stress; 

(4) Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 


As this office stated in Headquarters Ruling Letter 951294, dated August 28, 1992, 
these criteria are not prerequisites mandated of all ski gloves. Rather, they provide a 
guideline intended to aid in determining whether certain gloves have been designed for 
use in skiing. 

The three styles of glove liners at issue do not possess any of the Stonewall characteris- 
tics set forth above, nor do they possess features which would render them suitable for use, 
by themselves, as ski gloves. The liners are made from lightweight, smooth-textured fab- 
rics which, without a reinforced palm of leather, plastic or rubber, do not provide a secure 
grip on aski pole. The liners’ sheer construction does not protect hands from injury result- 
ing from falls, nor do the liners contain thick material or padding which protects hands 
from contact with various types of ski equipment (i.e., tow bars, ski lifts, metal bindings, 
ski boot clasps, etc. * * *). Although glove liners are usually worn under gloves for their 
heat-retention properties, they do not, by themselves, serve to keep hands warm in the 
cold temperatures normally encountered when skiing. The liners do not protect the hands 
from moisture and the liners’ cuffs are not sufficiently tight so as to prevent moisture from 
entering the glove. 

Based on the physical characteristics of the subject liners, this office does not accept the 
proposition that they are suitable for use, by themselves, as ski gloves. We recognize that 
while these liners may be worn under ski gloves while skiing, they are equally well-suited 
for use under any non-ski glove for additional warmth. The liners possess no features 
which indicate that they are specially designed for use as ski gloves and therefore the sub- 
ject merchandise is precluded from classification under subheading 6116.93.0800, 
HTSUSA. 


Holding: 

The glove liners at issue, referenced style numbers H347, H348 and H349, are classifi- 
able under subheading 6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens 
and mitts, knitted or crocheted: other: of synthetic fibers: other: other: with fourchettes,” 
dutiable at a rate of 19.8 percent ad valorem. The textile quota category is 631. 
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As the rate of duty under the classification indicated above is the same as the rate under 
which the subject merchandise was entered, you are instructed to deny the protest in full. 
A copy of this decision should be furnished to the protestant with the Form 19 notice of 
action. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT L] 


STONEWALL TRADING Co. v. UNITED STATES 


PROTEST 68/6780 AGAINST THE DECISION 
OF THE DISTRICT DIRECTOR OF CUSTOMS AT THE PORT OF LOS ANGELES 


UNITED STATES CUSTOMS COURT, FIRST DIVISION 
313 F Supp. 410; 64 Cust. Ct. 482; Cust. Dec. 4023 
(Decided May 15, 1970) 


DISPOSITION: Judgment for plaintiff. 
SYLLABUS: Viny] gloves. 


Vinyl gloves imported from Japan, with all the characteristics of a ski glove which 
served as a model, were improperly classified as other gloves of rubber or plastics under 
item 705.86 of the tariff schedules. As gloves specially designed for skiing, the gloves were 
within the purview of “ski equipment” under item 734.97 and dutiable at the rate of 18.5 
per centum ad valorem. 


More SPECIALLY PROVIDED FOR—SKIS AND SKI EQUIPMENT 


Although the gloves at bar were specially designed for skiing, plaintiff's primary claim 
for classification and duty at the rate of 15 per centum ad valorem under item 735.05 as 
“other gloves * * * designed for use in sports” was not applicable inasmuch as they were 
specially provided for under item 734.97 as “ski equipment”. 


HEARSAY TESTIMONY—EFFECT OF WAIVER OF OBJECTION 


The failure of defendant to object that the imported merchandise was specifically 
designed for skiing, having been patterned after a model purchased for that purpose, does 
not preclude such testimony from being part of the evidentiary record of the case, and 
admissibility of such testimony may not properly be argued in defendant’s brief. 

Although the model was not introduced into evidence permitting a determination of 
whether all its characteristics were faithfully copied in the imported merchandise, the 
uncontradicted testimony of a witness who was familiar with every phase of the design, 
manufacture, importation, sale and use of the gloves was of especially high probative 
value in discharging plaintiff's burden of proof as to chief use. 


EQUIPMENT—STATUTORY DESIGNATION 


The gloves at bar satisfied the statutory designation of “equipment” used in skiing hav- 
ing been “specially designed for use” in the sport of skiing. American Astral Corporation v. 
United States, 62 Cust. Ct. 563, C.D. 3827, 300 F Supp. 658 (1969). 

The record was replete with testimony of the special features of the imported merchan- 
dise which distinguished them from ordinary gloves and established that they were “spe- 
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cifically constructed for a particular purpose [skiing]”. Plus Computing Machines, Inc. v. 
United States, 44 CCPA 160, C.A.D. 655 (1957). 


COUNSEL: Stein & Shostak (Leonard Fertman of counsel) for the plaintiff. 


William D. Ruckelshaus, Assistant Attorney General (Thomas Fernandes, Morris 
Braverman, and John A. Winters, trial attorneys), for the defendant. 


JUDGES: Watson, Maletz, and Re, Judges. 
OPINION BY: Re. 


OPINION: Re, Judge: This case involves the proper classification for duty purposes of cer- 
tain vinyl gloves imported by plaintiff from Japan. They were classified by the district 
director at Los Angeles as other gloves of rubber or plastics under item 705.86 of the Tariff 
Schedules of the United States and were assessed with duty at the rate of 35 per centum ad 
valorem. Plaintiff protested the classification and claims that the merchandise consists of 
gloves, specially designed for use in skiing, and is therefore properly dutiable at only 15 per 
centum ad valorem under item 735.05 of the tariff schedules which provides for gloves 
“specially designed for use in sports”. By a timely motion to amend the protest, plaintiff 
claims alternatively that the merchandise constitutes “ski equipment” which is dutiable 
at 18.5 per centum ad valorem under item 734.97 of the Tariff Schedules of the United 
States. 


Item 705.86 of the Tariff Schedules of the United States, pursuant to which the mer- 
chandise was classified, provides as follows: 


“Gloves of rubber or plastics: 
Other 35% 

By virtue of headnote 1(a) of schedule 7, part 1, subpart C, which precedes and includes 
item 705.86, plaintiff maintains that the gloves at bar are excluded from classification 
under item 705.86. 

Headnote 1(a) provides as follows: 

“Subpart C.—Gloves 

Subpart C headnotes: 

1. For the purposes of this subpart— 


(a) the term ‘gloves’ included all gloves and mittens designed for human wear, except 
boxing gloves, golf gloves, baseball gloves, and other gloves specially designed for use in 
sports; = **” 

Plaintiff claims that the merchandise is dutiable pursuant to item 735.05 under sched- 
ule 7, part 5, subpart D, which provides as follows: 


“SUBPART D—GAMES AND SPORTING GOODS 


Subpart D headnotes: 


1. This subpart covers equipment designed for indoor or outdoor games, sports, 
gymnastics, or athletics, but does not cover— 

(v) other wearing apparel, other than specially designed protective articles such as, 
but not limited to, gloves, shoulder pads, leg guards, and chest protectors: 


735.05 Boxing gloves, and other gloves, not provided for in the 
foregoing provisions of this subpart, specially designed for use 
15% ad val.” 


The alternative item, under which plaintiff claims that the merchandise at bar is prop- 
erly dutiable, provides as follows: 


“Skis and ski equipment, snowshoes, sleds, 
and toboggans, all the foregoing and parts 
thereof: 


734.97 Other 18.5% ad val.” 
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The record in this case consists of the testimony of two witnesses, called on behalf of the 
plaintiff, and four exhibits introduced by the plaintiff. 

About five years ago the plaintiff began in the importation of vinyl dress gloves which it 
sold to wholesalers, jobbers, retailers and general outlets throughout the United States. 
Several of plaintiff's customers expressed the need for ski gloves indicating that “there isa 
tremendous amount of skiing done today in the United States”, and that plaintiff “should 
complete a whole program by bringing in ski gloves.” 

Plaintiff's exhibit 1, representative of the “ski gloves” in issue, consists of a pair of black 
vinyl gloves imported by plaintiff. When asked how the importation of the merchandise 
represented by the exhibit “came about”, Mr. Lewis Jackson, plaintiff's first witness, 
replied: 


“When we were approached by our customers to bring in a ski glove, we went to a Bev- 
erly Hills store called Kerr’s, which is a famous store for sporting goods, and we pur- 
chased a pair of ski mits; took this pair to Japan and told them that we want a pair of 
ski mits made with all the characteristics of the pair that we were leaving them with 
[sic]. They proceeded to copy this particular pair; and as a result, this is the ski mit 
that we decided to import.” 


The witness testified as to the following features of the gloves that served as a model, 
and that these features were also present in the imported gloves in issue: a) a hook and 
clasp that hold the gloves together, which are needed to hang them on the skier’s parker 
when the gloves are removed; b) an extra piece of vinyl stitched along the thumb portion to 
meet the stress caused by the flexing of the knuckles when the skier grips the ski pole; c) an 
extra piece of red colored vinyl with padding reinforcement and inside stitching, which is 
securely stitched across the middle of the glove where the knuckles bend and cause stress; 
and d) cuffs with an elastic gauntlet to hold the glove firm around the wrist, so as to be 
waterproof, and to keep it securely on the hand. 

The witness repeated that the gloves “are specifically designed for skiing, for the sport 
of skiing”, and that they “were made and designed and sold for skiing.” He considered the 
gloves in issue to be “ski equipment”. Additionally, the witness testified that the imported 
gloves are invoiced to his customers as “ski mits”, and that they are sold to retailers who 
“in turn, sell them to skiers.” Although the witness does not restrict his customers to sel- 
ling the gloves to skiers, he follows the sale of the merchandise into the retail market, and, 
to his knowledge, they are sold only for skiing. 

He also compared the gloves in issue with other gloves that were not “ski gloves” 
because they did not have certain features found on the imported merchandise. 

Plaintiffs second witness, Mr. Waxman, in substance, corroborated the testimony of 
the first. He testified that, except for size, he had purchased and used gloves such as those 
in issue, and knew that they were water repellant. He had also observed his children and 
friends skiing wearing such gloves. He too pointed out the features of the gloves in issue, 
that unlike other gloves, made them “ski gloves”. 

In its brief, the defendant states that the portion of Mr. Jackson’s testimony, to the 
effect that a pair of ski mits was purchased from a sporting goods store and was taken to 
Japan for the purpose of having them copied, “is in the nature of hearsay.” Even assuming 
that the store carried a ski mit or glove, the defendant notes that the glove was not 
introduced into evidence “thus making cross examination by the Government impossi- 
ble.” Defendant adds that “[w]e are unable to determine if all of the characteristics were 
faithfully copied.” Hence, defendant asserts that the testimony of the witness “cannot 
stand as proof that the imported gloves were specially designed for skiing * * *.” The 
defendant, of course, admits that it “raised no objection to this testimony at the trial.” 

Since no timely objection was made at the trial, the objection is deemed to have been 
waived, and the admissibility of the testimony may not properly be argued in the brief. 
Such testimony is part of the evidence in the case, and may be relied upon by plaintiff in 
support of its position that a pair of ski mits was purchased, and that the merchandise in 
issue contains the characteristics that were copied from the mits that were purchased. As 
stated by Professor McCormick in his Handbook of the Law of Evidence: 

“A failure to make a sufficient objection to evidence which is incompetent waives as we 
have seen any ground of complaint of the admission of the evidence. But it has another 
effect, equally important. If the evidence is received without objection, it becomes part of 
the evidence in the case, and is usable as proof to the extent of whatever rational persua- 
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sive power it may have. The fact that it was inadmissable does not prevent its use as proof 
so far as it has probative value * * *.” McCormick, Handbook of the Law of Evidence 
126-27 (1954). 

That such evidence may properly be considered by the court see Diaz v. United States, 
223 US. 442, 450, 32 S. Ct. 250 (1912). See also Richardson on Evidence, Ninth Edition by 
Prince, 213 (1964). 

The testimony of Mr. Jackson was that of a witness who was familiar with every phase 
of the design, manufacture, importation, sale and use of the controverted merchandise. 
His testimony was credible, clear and uncontradicted, and it has been held that the testi- 
mony of such a witness is of especially high probative value, and may be sufficient to dis- 
charge the plaintiff's burden of proof on the issue of chief use. Davis Products, Inc., et al. v. 
United States, 59 Cust. Ct. 226, 229-30, C.D. 3127 (1967), and cases cite therein. 

At the outset, it must be noted that item 735.05 provides for “other gloves, not provided 
for in the foregoing provisions of this subpart.” [Emphasis added.] Defendant is therefore 
correct in its assertion in its brief that “[i]f the merchandise at bar is indeed ski gloves, 
then it would be provided for under item 734.97 as ski equipment.” [Emphasis in original. ] 
Citing the cases of Wico Corporation v. United States, 60 Cust. Ct. 324, C.D. 3376, 282 F 
Supp. 798 (1968), and American Astral Corporation v. United States, 62 Cust. Ct. 563, C.D. 
3827, 300 F Supp. 658 (1969), defendant concludes that “[p]laintiff’s only claim can be 
under item 734.97.” Since the cases cited fully support this conclusion, the question pres- 
ented is whether the merchandise at bar is properly classifiable as ski equipment. 

It may therefore be stated that if the court finds that the gloves in issue were specially 
designed for use in skiing they come within the purview of item 734.97 as “ski equipment”, 
and the protest must be sustained. The court, consequently, will proceed to determine 
whether the controverted merchandise is classifiable as contended by plaintiff in its alter- 
nate claim. Indeed, in its reply brief, written after the decision of this court in the Ameri- 
can Astral Corporation case, plaintiff seems to have abandoned its initial claim for 
classification of the merchandise under item 735.05 as “other gloves, not provided for in 
the foregoing provisions of this subpart, specially designed for use in sports”. Specifically, 
it asserts that “plaintiffs claim for classification of this merchandise as ski equipment 
under item 734.97 should be sustained”. 

In its reply brief, plaintiff submits that “notwithstanding defendant’s strenuous 
attempts to distinguish the facts of the case at bar from those in the American Astral case, 
the principles, tariff history, and case law discussed and relied upon in that case are dispo- 
sitive of the instant case and compel a holding that the viny] ski gloves at bar are properly 
classifiable as ski equipment under item 734.97, as claimed by plaintiff.” 

In the American Astral Corporation case, gloves composed of a lambskin palm and a 
white terry-cloth back, packaged and imported individually rather than in pairs, were 
classified under item 704.85 of the tariff schedules as gloves of man-made fibers, knit, at 
the rate of 25 cents per pound plus 32% per centum ad valorem. Plaintiff therein claimed 
that the gloves should have been classified under item 734.88 as lawn-tennis equipment, 
other, at the rate of 8 per centum ad valorem. Plaintiff claimed alternatively for classifica- 
tion under item 735.05 as gloves specially designed for use in sports at the rate of 15 per 
centum ad valorem. 

Judge Maletz, writing for the court in the American Astral Corporation case, noted that 
the Explanatory Notes published by the Tariff Commission, dealing with part 5, subpart D 
of schedule 7, “reveal that it was the intention of the Tariff Commission to expand the 
scope of the subpart and to include therein all equipment (other than luggage) specially 
designed for use in sports and games.” 300 F Supp. at 662. [Emphasis in original.] 

Citing the case of Cruger’s (Inc.) v. United States, 12 Ct. Cust. Appls. 516, 519, T.D. 
40730 (1925), Judge Maletz indicated that under paragraph 1402 of the Tariff Act of 1922 
covering sporting equipment, the term “equipment” had been construed to include only 
those articles that were needed or required for the safe, proper and efficient playing of the 
sport. Hence, in the Cruger’s (Inc.) case, polo hats and polo helmets were held to have been 
properly classified as articles of wearing apparel. Since the United States Court of Cus- 
toms Appeals held that the record therein did not show that the “polo caps and polo hel- 
mets are ordinarily used and needed or required for the proper, efficient playing of polo, or 
for the proper and efficient protection of the players thereof against the hazards of the 
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game”, it overruled the importer’s claim that they should have been classified as sporting 
equipment. 

Judge Bland, who concurred, “with some reluctance”, in the Cruger’s (Inc.) case 
expressed the view that he did “not like the use of the word ‘necessary’” as limiting the 
scope of the tariff designation “equipment”. In his concurring opinion, Judge Bland 
stated: 


“T do not think Congress meant to limit the equipment to those articles which are so 
essential or necessary to the game as to make it impossible to play the game without 
the article; nor do I think, on the other hand, that it meant to include a great many 
articles of surplus or incidental equipment which may be appropriate to use in the 
game or exercise, but which are not so dedicated to, or designed for the use in the game 
or exercise, as to bring them within the meaning of the words ‘other equipment’ as 
used in the paragraph.” Id. at 519-20. 


In the American Astral Corporation case, Judge Maletz set forth the “distinguishing 
characteristics” of the imported tennis glove therein involved, and the golf glove that was 
the subject of the case of Slazengers, Inc. v. United States, 33 Cust. Ct. 338, Abstract 58323 
(1954), decided under paragraph 1502 of the Tariff Act of 1930. Since, in the Slazengers, 
Inc. case, it was shown that the golf gloves were specially designed for, and exclusively used 
by people playing the game of golf, the court sustained the plaintiff's claim that the gloves 
were golf gloves and properly dutiable as golf “equipment” under paragraph 1502. 

In the American Astral Corporation case, Judge Maletz observed that in the Slazeng- 
ers, Inc. case the court held that “if an article served no other purpose but to aid in a safer 
and more efficient game, it came within the designation of ‘equipment’ as contemplated 
by paragraph 1502.” 300 F Supp. at 663. [Emphasis in original.] From the Tariff Classifi- 
cation Study previously referred to, Judge Maletz noted the “congressional intent to lib- 
eralize the sports equipment provision still further so as to include not only equipment 
which is necessary to play the game but also equipment specially designed for use in con- 
nection with the game.” Ibid. 

Since the court, in the American Astral Corporation case, found that the tennis gloves 
therein had been specially designed for use in the game of tennis, it held that the gloves 
were tennis equipment under item 734.88 of the tariff schedules, and sustained the pro- 
test. Most pertinent to the case at bar is the statement that “the statutory designation of 
‘equipment’ is satisfied once it is shown that the article is specially designed for use in the 
game or sport.” 300 F Supp. at 664. 

In the American Astral Corporation case, since the court found that the gloves therein 
had been specially designed for the game of tennis, they were held to be tennis equipment 
notwithstanding the testimony of a tennis professional called by the defendant that they 
were not needed for the safe, proper and efficient playing of the game of tennis. In the case 
at bar, as noted previously, the testimony of plaintiff's witness stands uncontradicted as to 
the design and use of the “ski gloves” herein in issue. 

In view of the foregoing, the specific question presented is whether the record herein 
shows that the gloves in issue were specifically designed for skiing. An examination of the 
record herein reveals that it fully supports plaintiff's alternate contention the gloves in 
issue are ski gloves that constitute ski equipment under item 734.97 of the tariff 
schedules. 

The uncontradicted testimony of Mr. Jackson with respect to design, and that of Mr. 
Waxman pertaining to use, clearly establishes that the gloves in question were specially 
designed for use in the sport of skiing and that they are, in fact, so used. The exhibits, fur- 
thermore, confirm the testimony of plaintiff's witnesses that the gloves are ski gloves 
since they possess or incorporate features or characteristics, not present in ordinary 
gloves. These features make them particularly suitable for use in the sort of skiing as an 
aid and protective equipment for the skier. 

It may very well be that the gloves possess fewer unique features and less originality in 
design than the lawn tennis gloves in the American Astral Corporation case, or the golf 
gloves in the Slazengers, Inc. case. This, however, is not fatal to plaintiff’s claim for the 
court perceives no statutory or other requirement that the gloves are to be of original 
design. In the words of Judge Maletz in the American Astral Corporation case, the statu- 
tory designation of “equipment” is “satisfied once it is shown that the article is specially 
designed for use in the game or sport.” On the question of special design, notwithstanding 
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defendant’s efforts to minimize the importance of the special features of the gloves, plain- 
tiff’s case is unassailable. On the basis of the record in this case, the court cannot agree 
with defendant’s assertion that “such features are not special designs for any particular 
sport.” 

Even if the court were to disregard the testimony that the gloves are copies of ski gloves 
purchased from a sporting goods store, the record is replete with testimony of the special 
features that distinguish the gloves at bar from ordinary gloves. Because of all of the spe- 
cial features or characteristics described by the witnesses, they are invoiced and are sold as 
“ski mits” or “ski gloves”. 

The fact that the gloves may be used on occasions other than when skiing does not war- 
rant a different result. It is well to remember that the fact that an article is “specially 
constructed for a particular purpose merely means that it includes particular features 
which adapt it for that purpose.” This point has been stated well in Plus Computing 
Machines, Inc. v. United States, 44 CCPA 160, C.A.D. 655 (1957), wherein Judge O’Connell 
added: 


“The purpose in question need not be the sole one served by the article and may not 
even be the principal one. Thus snow-tread tires are specially constructed for driving 
in snow even though, in practice, they may seldom be used for that purpose; and 
armored trucks are specially constructed to give protection against bullets, even 
though they may never be fired upon.” 44 CCPA at 167. 


In response to plaintiff's testimony that the gloves have reinforcement around the 
thumb and elsewhere, the defendant submits that “a more durable and more expensive 
glove is not one specially designed for use in any particular sport.” The testimony did not 
relate to durability, but rather to special design, or special features, to make the gloves 
suitable for the particular sport. An examination of the exhibit will show that there is 
attached to the imported gloves a cardboard tab or label with the words “Sport Styled 
Rayon Boa-Lined Ski-Mitts Fits 6-8 years”, and prominently states the price, “Special 
$1.29”. From the standpoint of quality or cost, the gloves cannot be said to be of the “more 
expensive” variety. This, however, is also unimportant once the court has determined that 
they have been “specially designed for use in the game or sport.” American Astral Corpo- 
ration v. United States, 300 F Supp. at 664. See also New York Merchandise Co., Inc. v. 
United States, 62 Cust. Ct. 38, C.D. 3671, 294 F Supp. 971 (1969), where imported vinyl 
baseball gloves found to be a “junior edition” of professional baseball gloves were held 
properly dutiable as “baseball equipment” under item 734.55 of the tariff schedules. 

In view of all of the foregoing the court finds that the record herein reveals that the 
imported vinyl gloves were specially designed for use in skiing. They are consequently 
properly classifiable as “ski equipment” under item 734.97 and are properly dutiable at 
the rate of 18.5 per centum ad valorem. 

The protest is consequently sustained and judgment will issue accordingly. 
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PUBLIC MEETING IN PORTLAND, OREGON 
ON CUSTOMS AUTOMATED EXPORT SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meeting. 


SUMMARY: This notice announces the location and date of a public 
meeting to be held in Portland, Oregon on the development of the Auto- 
mated Export System (AES). This meeting is being held to (1) give Cus- 
toms managers an opportunity to provide the public with information 
related to the development of AES and (2) give attendees an opportunity 
to ask questions, make suggestions, and provide Customs with informal 
ideas related to AES design and functionality. 


EFFECTIVE DATE: September 26, 1994. 


ADDRESS: Main Post Office Building, Conference Rooms A & B, 4th 
Floor, 715 NW Hoyt Street, Portland, Oregon. 


FOR FURTHER INFORMATION CONTACT: Ms. Andrea Macilko 
(503) 326-2875; Pre-registration Fax: (503) 326-3511. 

General AES questions: Lorna Finley, AES Development Team, U.S. 
Customs Service, 1301 Constitution Avenue, N.W., Room 7331, Wash- 
ington, DC., 20229, (202) 927-0280. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In a document published in the Federal Register on June 13, 1994, 
(59 FR 30383) Customs announced its intention of developing an Auto- 
mated Export System (AES) and informed the public that a series of 
meetings would be held around the country regarding the AES. This 
notice is being issued to inform the public of the date and time of the 
final meeting in that series which will be held in Portland, Oregon. 

Since AES is in the very early design stage, the AES Development 
Team has held a series of public meetings for the purpose of (1) giving 
Customs managers an opportunity to provide the public with informa- 
tion related to the development of AES and (2) giving attendees an 
opportunity to ask questions, make suggestions, and provide Customs 
with informal ideas related to AES design and functionality. Each meet- 
ing opens with a short presentation on AES, past, present and future. 
After this presentation, the floor is open to all attendees for general 
informal discussion of the AES program. 

In this document, Customs is announcing the final public meeting on 
AES. The meeting will be held in Portland, Oregon on September 26, 
1994, commencing at 1:00 p.m. at the following address: 

Main Post Office Building 

Conference Rooms A & B, 4th Floor 

715 NW Hoyt Street 

Point of Contact: Ms. Andrea Macilko (503) 326-2875 
Pre-registration Fax Number (503) 326-3511. 
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In order to ensure that overcrowding does not result, persons plan- 
ning to attend the meeting are requested to preregister by contacting 
Ms. Andrea Macilko at the telephone or Fax numbers provided above in 
advance of the meeting date. 


Dated: August 29, 1994. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, September 2, 1994 (59 FR 45753)] 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 103 


DISCLOSURE OR PRODUCTION OF CUSTOMS INFORMATION 
PURSUANT TO LEGAL PROCESS 


RIN 1515-AB58 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to clarify the procedures to be followed when subpoenas or other 
demands of courts and other authorities, except Congress, are issued to 
compel the disclosure or production of Customs information, i.e., docu- 
ments, information, or employee testimony, for use in federal, state, 
local, and foreign proceedings. The proposed procedures will be applica- 
ble to current and former Customs employees and to litigants who seek 
to compel Customs employees to disclose or produce Customs informa- 
tion. Specifically, the amendments seek to centralize in the Office of 
Chief Counsel determinations concerning the disclosure of such 
information. The goal of this proposal is to ensure the uniform proces- 
sing of subpoenas served on Customs employees and the more efficient 
use of Customs personnel resources in responding to requests in a 
timely manner. The amendments also propose to restructure the gen- 
eral organizational scheme of part 103 of the Customs Regulations to 
clarify their application. 


DATES: Comments must be received on or before November 7, 1994. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, Franklin Court, 1301 Constitution Avenue, NW, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service, Franklin Court, 1099 14th St., NW, Suite 4000, Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: Senoria Clarke, Office of 
the Chief Counsel (202) 927-6900. 


43 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs enforces some 600 laws for 60 agencies while facilitating the 
flow of merchandise in international commerce. In addition to main- 
taining records relevant to its enforcement functions, Customs also 
maintains information that has a bearing on other law enforcement pro- 
visions. Many of the records Customs maintains contain confidential 
business information subject to the Trade Secrets Act, 18 U.S.C. 1905, 
which prohibits the unauthorized disclosure of such information by an 
officer or employee of the United States. 

Regulations pertaining to Customs release of information, i.e., docu- 
ments, information, or employee testimony, subpoenaed for use in judi- 
cial proceedings are found at § 103.17 of the Customs Regulations 
(19 CFR 103.17). But while § 103.17 provides some procedures regard- 
ing the disclosure of information, e.g., the testimony of employees, and 
the production of documents pursuant to a subpoena duces tecum in 
cases both where the agency is and is not a party to a legal proceeding, it 
does not adequately describe the procedures for determining whether 
and how the information should be released in response to such 
demands. 

In 1992, Customs information was subpoenaed in connection with at 
least 440 cases. In 1993, the number of cases increased to approximately 
550. These demands for Customs information necessarily draw person- 
nel and other resources away from the agency’s mission to administer 
the customs and related laws concerning the importation of merchan- 
dise. As litigants increasingly subpoena information in the possession, 
custody or control of Customs, the need to provide clear procedures both 
to Customs personnel and to litigants is urgent. Clarification of the pro- 
cedures would allow Customs to manage more effectively the just, 
speedy, and inexpensive determination of such demands while ensuring 
Customs has adequate time to properly consider whether the informa- 
tion sought should be made available. 

Accordingly, Customs proposes to restructure the organizational 
scheme of part 103 of the regulations in general, to clarify their applica- 
tion, and to amend the provisions of § 103.17 in particular, to set forth 
procedures applicable to demands for the disclosure and production of 
Customs-maintained information. In proposing to revise § 103.17, we 
have considered other federal agencies’ positions in this regard, particu- 
larly those of the Department of Justice (28 CFR Part 16, subpart B), 
bearing in mind the unique mission of the Customs Service as the princi- 
pal border enforcement agency of the United States. Furthermore, the 
Federal Rules of Civil Procedure, 28 U.S.C. App., were relied upon con- 
cerning the appropriate burden litigants must bear when they subpoena 
information from the Federal government. 

In proposing to revise the provisions of § 103.17, a balance has been 
sought to provide clear procedures for Customs employees and litigants 
to follow when Customs information is sought in Federal, State, local, 
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and foreign proceedings. So that limited government resources will not 
be inordinately tied up with the processing of subpoena demands, the 
proposed regulations require litigants demanding Customs-maintained 
information to demonstrate that the information sought is (a) relevant 
and material to the action pending, (b) genuinely necessary to the pro- 
ceeding, z.e., a showing of substantial need is made, and (c) unavailable 
from other sources. In addition, Customs will examine whether the 
scope of the request is reasonable. Customs is also proposing that copies 
of the summons and complaint be attached to the subpoena, and that 
the information sought be described with particularity, so that it can be 
located quickly and reviewed for privilege, confidentiality, law enforce- 
ment sensitivities, and other Customs matters that impact the decision 
whether to withhold or release the information. 


SECTION-BY-SECTION ANALYSIS AND DISCUSSION 


§ 103.0 

It is proposed to revise the scope section to state that the extent of pro- 
duction/disclosure of requested Customs information depends, to some 
extent, upon whether the information is requested pursuant to statutes, 
l.e., the Freedom of Information Act, as amended (5 U.S.C. 552), or the 
Privacy Act of 1974, as amended (5 U.S.C. 552a), or demanded on other 
legal bases, i. e., pursuant to a subpoena. 


§§ 103.1—103.13 


These sections are grouped under a new Subpart A, which carries the 
heading “Production of documents/disclosure of information pursuant 
to the FOIA”. No changes to these regulatory provisions are proposed. 


§§ 103.14—103.16 and § 103.18 


These sections are reordered and redesignated as §§ 103.31 through 
103.34 and grouped under a new Subpart C, which carries the heading 
“Other information subject to restricted access”. Although no changes 
to these regulatory provisions are proposed, because redesignated 
§ 103.18 (§ 103.33, see below) has a specific statutory basis (19 U.S.C. 
1628), this authority citation is added under the authority section for 
part 103. 


§ 103.17 

This section is redesignated and expanded to embrace seven sections 
(§§ 103.21—103.27), all grouped under a new Subpart B, which carries 
the heading “Production/disclosure in Federal, State, Local, and For- 
eign proceedings”. The provisions of the proposed new sections are as 
follows: 

New § 103.21, headed “Purpose and definitions,” is in eight para- 
graphs ((a) through (h)). Paragraph (a) indicates both the types of 
information covered and the circumstances under which the regula- 
tions apply. Paragraphs (b), (c), and (d) define the terms “Customs 
employee”, “Customs documents”, and “originating component”, 
respectively. Paragraphs (e) through (g) serve to limit the scope of the 
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regulations, by providing that they are not intended to impede or 
restrict the appropriate disclosure of: (1) any information to federal, 
state, local, or foreign law enforcement or regulatory agencies (para- 
graph e); (2) any information to certain federal attorneys and judges in 
connection with Customs cases referred by the Department of the Trea- 
sury to the Department of Justice for prosecution or defense (paragraph 
(f)); or, (8) any non-Customs information, in cases where a Customs 
employee, in a personal capacity, is either a party or witness to a pro- 
ceeding (paragraph g). Paragraph (h) provides that these regulations do 
not create any rights or benefits, substantive or procedural, enforceable 
by any party against the United States. 

New § 103.22, headed “Procedure in the event of a demand for Cus- 
toms information in any federal, state, or local civil proceeding,” is in 
eight paragraphs ((a) through (h)). Paragraph (a) generally prohibits 
the production or disclosure of Customs documents or testimony by 
employees in Federal proceedings or State or local civil proceedings, 
absent the prior approval of the Chief Counsel’s Office. Paragraph (b) 
requires Customs employees to report a demand for information under 
these regulations to the Regional or District Counsel, or to the Office of 
the Chief Counsel, depending on the employee’s location, and then 
await instructions. Paragraph (c) requires that parties seeking Customs 
documents or testimony provide an affidavit (or, if an affidavit is not fea- 
sible, a statement) to Customs summarizing the information sought and 
its relevance to the proceeding in question. Paragraph (c) also restricts 
disclosure of Customs information to the scope of the demand and 
authorizes Chief Counsel to waive the foregoing requirements for cause 
shown. Paragraph (d) requires service of the affidavit (or statement) at 
least five working days prior to the scheduled date of the requested dis- 
closure. Paragraph (e) provides that Chief Counsel shall immediately 
upon receipt of the affidavit (or statement) advise the official in charge 
of the Office or Division of the employee on whom process was served. 
Paragraph (f) sets forth the conditions for authorizing the disclosure of 
Customs information. Paragraph (g) provides that Chief Counsel will 
authorize the disclosure of Customs information, after any necessary 
consultation with the originating component and such efforts to limit 
disclosure as are in accordance with the factors specified in § 103.23. 

New § 103.23, headed “Factors in determining whether to disclose 
information pursuant to a demand”, is in two paragraphs. Paragraph (a) 
requires Chief Counsel to consider the applicable rules of procedure and 
substantive law of privilege in deciding whether to make disclosures. 
The regulation adopts a general approach instead of detailing a list of 
specific considerations because the application of rules of procedure and 
the substantive law concerning privilege may vary according to the 
nature of the demand. Paragraph (b), however, specifically identifies 
certain circumstances in which disclosure of Customs information will 
not be authorized. These circumstances, in essence, identify several 
areas of privilege or legally prohibited, restricted, or discretionary dis- 
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closure that are most relevant to Customs operations. They are 
intended to be compatible with the Freedom of Information Act, 5 U.S.C. 
552(b), the Privacy Act, 5 U.S.C. 552a, and other treaties, statutes, and 
applicable rules of procedure. These standards are generally consistent 
and parallel with those issued under analogous Department of Justice 
regulations. 

New § 103.24, headed “Procedure in the event a decision concerning a 
demand is not made prior to the time a response to the demand is 
required”, provides that when a response is required before appropriate 
subpoena instructions have been received from Chief Counsel, the U.S. 
Attorney, his/her assistant, or other appropriate legal representative, 
shall be requested to appear with the employee upon whom demand has 
been made. Such legal representative shall then furnish the court witha 
copy of the regulations and request a stay of the demand, pending 
receipt of the instructions. This section parallels the Department of Jus- 
tice regulations. 

New § 103.25, headed “Procedure in the event of an adverse ruling”, 
provides that when a court does not grant a stay as requested under the 
preceding section, the employee shall respectfully decline to comply 
with the demand. This section again parallels the Department of Justice 
regulations. 

New § 103.26, headed “Procedure in the event of a demand for Cus- 
toms information in a state or local criminal proceeding”, provides that 
Customs Regional Commissioners, special agents in charge, and chiefs 
of field laboratories may authorize employees under their supervision to 
attend trials and administrative hearings in state or local criminal cases 
to produce records and testify as to facts in their knowledge in their offi- 
cial capacities on behalf of the government. However, in the event that a 
defendant requests or demands testimony, document production, or 
information, Chief Counsel authorization is required as under this sub- 
part. This section thus clarifies circumstances relating to requests in 
state and local proceedings in which Chief Counsel authorization is nec- 
essary. 

New § 103.27, headed “Procedure in the event of a demand for Cus- 
toms information in a foreign proceeding where Customs is not a party”, 
is in five paragraphs ((a) through (e)). Paragraph (a) requires Chief 
Counsel authorization, as described in paragraph (b), prior to disclosure 
of documents or information, or the giving of testimony in response to a 
demand or request in a foreign proceeding in which Customs is not a 
party. Paragraph (b) requires Customs employees receiving such 
demands concerning pre-clearance activities, if in the field, to notify 
immediately the Regional or District Counsel for the region or district 
having jurisdiction over the pre-clearance location. In connection with 
all other demands, they are to notify immediately the Office of the Chief 
Counsel. The employee shall then await appropriate subpoena instruc- 
tions from the office so notified. This paragraph provides procedural 
clarification not provided in the current regulations. Paragraph (c) 
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requires Chief Counsel to immediately acknowledge receipt of ademand 
to the Customs official in charge of the office or division of Customs— 
collectively referred to as the “originating component”—that employs 
or employed the person concerned, as a measure to enhance government 
efficiency in processing such demands. Paragraph (d) provides for the 
authorization of disclosure where the originating component has no 
objection and where disclosure is otherwise appropriate within the 
terms of § 103.23. These procedures protect Customs interests while 
facilitating international cooperation in judicial proceedings. Para- 
graph (e) additionally provides that, in cases where the information 
requested is related to Customs litigation or investigation, Chief Coun- 
sel will seek to limit the demands through negotiation. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b) of the Cus- 
toms Regulations (19 CFR 103.11(b), on regular business days between 
the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, U.S. Cus- 
toms Service, Franklin Court, 1099 14th St., NW, Suite 4000, Washing- 
ton, D.C. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12866 


Although this document is being issued with notice for public com- 
ment, it isexempt from the notice and public procedure requirements of 
5 U.S.C. 553 because it relates to agency management and organization. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). This document does not meet 
the criteria for a “significant regulatory action” as specified in E.O. 
12866. 


LIST OF SUBJECTS IN 19 CFR Part 103 


Administrative practice and procedure, Confidential business 
information, Courts, Exports, Freedom of Information, Imports, Law 
enforcement, Privacy, Reporting and recordkeeping requirements, Sub- 
poenas. 


PROPOSED AMENDMENT TO THE REGULATIONS 


For the reasons set forth above, it is proposed to amend part 103, Cus- 
toms Regulations (19 CFR part 103), as set forth below: 
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PART 103—AVAILABILITY OF INFORMATION 


1. The list of contents of part 103 is revised by inserting Subpart head- 
ings and redesignating and relocating section headings to read as 
follows: 


Sec. 


103.0 Scope. 


SUBPART A—PRODUCTION OF DOCUMENTS/DISCLOSURE OF 
INFORMATION PURSUANT TO THE FOIA 


Public reading rooms. 

Information available to the public. 

Publication of information in the Federal Register. 
Public inspection and copying. 

Specific requests for records. 

Grant or denial of initial request. 

Administrative appeal of initial determination. 
Time extensions. 

Judicial review. 

Fees for services. 

Specific Customs Service records subject to disclosure. 
Exemptions. 

Segregability of records. 


SUBPART B—PRODUCTION/DISCLOSURE IN FEDERAL, STATE, LOCAL, 
AND FOREIGN PROCEEDINGS 


103.21 Purpose and definitions. 

103.22 Procedure in the event of a demand for Customs information in any federal, 
state, or local proceeding. 

103.23 Factors in determining whether to disclose information pursuant to a demand. 

103.24 Procedure in the event a decision concerning a demand is not made prior to the 
time a response to the demand is required. 

103.25 Procedure in the event of an adverse ruling. 

103.26 Procedure in the event of a demand for Customs information in a state or local 
criminal proceeding. 

103.27 Procedure in the event of a demand for Customs information in a foreign pro- 
ceeding where Customs is not a party. 


SUBPART C—OTHER INFORMATION SUBJECT TO RESTRICTED ACCESS 


103.31 Information on vessel manifests and summary statistical reports. 
103.32 Information concerning fines, penalties, and forfeitures cases. 
103.33 Release of information to foreign agencies. 
103.34 Sanctions for improper actions by Customs officers or employees. 
2. The general authority citation for part 103 is revised and specific 
authority citations for §§ 103.33 and 103.34 are added to read as follows: 


Authority: 5 U.S.C. 301, 552, 552a; 19 U.S.C. 66, 1624; 31 U.S.C. 9701. 


Section 103.33 also issued under 19 U.S.C. 1628; 
Section 103.34 also issued under 18 U.S.C. 1905. 
3. Section 103.0 is revised to read as follows: 


§ 103.0 Scope. 


This part governs the production/disclosure of agency-maintained 
documents/information requested pursuant to various disclosure laws 
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and/or legal processes. Thus, the extent of disclosure of requested 
information may be dependent on whether the request is pursuant to 
the provisions of the Freedom of Information Act (FOIA), as amended (5 
U.S.C. 552), the Privacy Act of 1974, as amended (5 U.S.C. 552a), and/or 
under other statutory or regulatory authorities, as required by adminis- 
trative and/or legal processes. The regulations for this part contain a 
discussion of applicable fees for the search, duplication, review, and 
other tasks associated with processing information requests pursuant 
to the FOIA, and also provide for the appeal of agency decisions and 
sanctions for the improper withholding and/or the untimely release of 
requested information. As information obtained by Customs is derived 
from a myriad of sources, persons seeking information should consult 
with the Chief, Disclosure Law Branch, Office of Regulations and Rul- 
ings, United States Customs Service, Washington, DC 20229, or the 
appropriate regional commissioner of Customs or the public informa- 
tion officer for the region (see locations at § 101.3) before invoking the 
formal procedures set forth in this part. 

These regulations supplement the regulations of the Department of 
the Treasury regarding public access to records, which are found at 31 
CFR part 1, and, in the event of any inconsistency between these regula- 
tions and those of the Department of the Treasury, the latter shall pre- 
vail. For purposes of this part, the Office of the Chief Counsel is 
considered a part of the United States Customs Service. 

4. Subpart A is added before § 103.1, its heading to read as follows: 


SUBPART A—PRODUCTION OF DOCUMENTS/DISCLOSURE OF 
INFORMATION UNDER THE FOIA 


5. Sections 103.14, 103.15, 103.16, and 103.18 are redesignated as 
§§ 103.31, 103.34, 103.32, and 103.33, respectively, and a new Subpart C 
is added before these sections, its heading to read as follows: 


SUBPART C—OTHER INFORMATION SUBJECT TO RESTRICTED ACCESS 


6. Section 103.17 is removed. 
7. Anew Subpart B, consisting of §§ 103.21 through 103.27, reads as 
follows: 


SUBPART B—PRODUCTION OR DISCLOSURE IN FEDERAL, STATE, LOCAL, 
AND FOREIGN PROCEEDINGS 


§ 103.21 Purpose and definitions. 

(a) Demands for Customs information subject to regulations. This 
subpart sets forth procedures to be followed with respect to the produc- 
tion/disclosure of any documents contained in Customs files, any 
information relating to material contained in Customs files, any testi- 
mony by a Customs employee, or any information acquired by any per- 
son, as part of that person’s performance of official duties as a Customs 
employee or because of that person’s official status (hereinafter, collec- 
tively referred to as “information”), in all federal, state, local, and for- 
eign proceedings when a subpoena, notice of deposition (either upon 
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oral examination or written interrogatory), order, or demand (hereinaf- 
ter, collectively referred to as a “demand”) of a court, administrative 
agency, or other authority is issued for such information. 

(b) Customs employee. For purposes of this subpart, the term “Cus- 
toms employee” includes all present and former officers and employees 
of the United States Customs Service. 

(c) Customs documents. For purposes of this subpart, the term “Cus- 
toms documents” includes any document (including copies thereof), no 
matter what media, produced by, obtained by, furnished to, or coming to 
the knowledge of, any Customs employee while acting in his/her official 
capacity, or because of his/her official status, with respect to the admin- 
istration or enforcement of laws administered or enforced by the Cus- 
toms Service. 

(d) Originating component. For purposes of this subpart, the term 
“originating component” references the Customs official in charge of 
the office or division of Customs that employs or employed the person, or 
the official’s designee, served with a subpoena or other demand for Cus- 
toms information. 

(e) Disclosure to government law enforcement or regulatory agencies. 
Nothing in the subpart is intended to impede the appropriate disclosure 
of information by Customs to federal, state, local, and foreign law 
enforcement or regulatory agencies. 

(f) Disclosure to federal attorneys and the Court of International 
Trade. Nothing in this subpart is intended to restrict the disclosure of 
Customs information requested by the Court of International Trade, 
U.S. Attorneys, or attorneys of the Department of Justice, for use in 
cases which arise under the laws administered or enforced by, or con- 
cerning, the Customs Service and which are referred by the Department 
of the Treasury to the Department of Justice for prosecution or defense. 

(g) Disclosure of non-Customs information. Nothing in the subpart is 
intended to impede the appropriate disclosure of non-Customs informa- 
tion by Customs employees in any proceeding in which they are a party 
or witness solely in their personal capacities. 

(h) Failure of Customs employee to follow procedures. The failure of 
any Customs employee to follow the procedures specified in this subpart 
neither creates nor confers any rights, privileges, or benefits on any per- 
son or party. 


§ 103.22 Procedure in the event of a demand for Customs 
information in any federal, state, or local civil proceeding. 


(a) General prohibition against disclosure. In any federal, state, or 
local civil proceeding in which the Customs Service is not a party, no 
Customs employee shall, in response to a demand, furnish Customs doc- 
uments or testimony as to any material contained in Customs files, any 
information relating to or based upon material contained in Customs 
files, or any information or material acquired as part of the performance 
of that person’s official duties (or because of that person’s official status) 
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without the prior written approval of the Office of Chief Counsel, as 
described in paragraph (b) of this section. 

(b) Employee notification to Counsel. Whenever a demand for 
information, as described in paragraph (a) of this section, is made upona 
Customs employee, that employee shall immediately notify the 
Regional or District Counsel for the region or district where the 
employee is located. If the employee is located at Headquarters or out- 
side of the United States, the employee shall immediately notify the 
Office of the Chief Counsel. The Customs employee shall await instruc- 
tions from the Regional Counsel, District Counsel, Chief Counsel, or 
their designees concerning the response to the demand. 

(c) Requesting party’s initial burden. An affidavit, or, if that is not fea- 
sible, a statement by the party seeking Customs information, that sets 
forth a summary of the documents or testimony sought and its rele- 
vance to the proceeding, must be furnished to the appropriate Office of 
the Chief Counsel, as provided in paragraph (b) of this section. Any dis- 
closure authorization for documents or testimony by a Customs 
employee shall be limited to the scope of the demand as summarized in 
such affidavit or statement. The Chief Counsel may, upon request and 
for good cause shown, waive the requirements of this paragraph. 

(d) Required processing time. A demand for Customs documents or 
testimony, together with the affidavit or statement, shall be served at 
least five (5) working days prior to the scheduled date of production or 
disclosure, to ensure that the Chief Counsel has adequate time to con- 
sider the demand. 

(e) Counsel notification to originating component. Upon receipt of a 
demand and its accompanying affidavit or statement, the Chief Counsel 
shall immediately advise the originating component. 

(f) Conditions for authorization of disclosure. The Chief Counsel, sub- 
ject to the terms of paragraph (h) of this section, may authorize the pro- 
duction of Customs documents or the appearance and testimony of a 
Customs employee if: 

(1) The demanded documents or testimony, in the judgment of the 
Chief Counsel, are appropriate under the factors specified in § 103.23(a) 
of this subpart; and 

(2) None of the factors specified in § 103.23(b) of this subpart exist 
with respect to the demanded documents or testimony. 

(g) Limitations on the scope of authorized disclosure. The Chief Coun- 
sel shall, following any necessary consultation with the originating com- 
ponent, authorize the disclosure of Customs information by a Customs 
employee without further authorization from Customs officials when- 
ever possible: Provided, that, when the information demanded relates 
to that collected, assembled, or prepared in connection with litigation or 
an investigation supervised by a Customs Office, Chief Counsel, prior to 
authorizing such disclosure, seeks to limit the demand to that which 
would be consistent with the factors specified in § 103.23 of this subpart. 
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The Chief Counsel shall seek to limit the demand through negotiation 
with appropriate authority. 

(h) Disclosure of commercial information. In the case of a demand for 
commercial information or commercial documents concerning importa- 
tions or exportations, the Chief Counsel or his/her designee shall obtain 
the authorization of the Assistant Commissioner (Commercial Opera- 
tions) or his/her designee prior to the Chief Counsel authorizing the pro- 
duction/disclosure of such documents/information. 


§ 103.23 Factors in determining whether to disclose informa- 
tion pursuant to a demand. 


(a) General considerations. In authorizing disclosures pursuant to a 
demand, the Chief Counsel should consider the following factors: 

(1) Whether the requesting party has demonstrated that the informa- 
tion requested is: 

(i) Relevant and material to the action pending, based on copies of the 
summons and complaint that are required to be attached to the sub- 
poena duces tecum or other demand; 

(ii) Genuinely necessary to the proceeding, i.e., a showing of substan- 
tial need has been made; 

(iii) Unavailable from other sources; and, 

(iv) Reasonable in its scope, i.e., the documents, information, or testi- 
mony sought are described with particularity. 

(2) Whether such disclosure is appropriate under the rules of proce- 
dure governing the case or matter in which the demand arose; and 

(3) Whether disclosure or testimony is appropriate under the relevant 
substantive law concerning privilege. 

(b) Circumstances where disclosure will not be made. Among the 
demands in response to which disclosure will not be authorized by the 
Chief Counsel are those demands with respect to which any of the fol- 
lowing factors exist: 

(1) Disclosure would violate a treaty, statute (such as the Privacy Act, 
5 U.S.C. 552a, or the income tax laws, 26 U.S.C. 6103 and 7213), orarule 
of procedure, such as the grand jury secrecy rule, Fed.R.Crim.Proc. rule 
6(e) (18 U.S.C.App.); 

(2) Disclosure would violate a specific regulation; 

(3) Disclosure would reveal classified or confidential information; 

(4) Disclosure would reveal a confidential source or informant; 

(5) Disclosure would reveal investigatory records compiled for law 
enforcement purposes, interfere with enforcement proceedings, or dis- 
close investigative techniques and procedures; 

(6) Disclosure would improperly reveal trade secrets without the own- 
er’s consent; 

(7) Disclosure relates to documents which were produced by another 
agency or entity; 

(8) Disclosure would unduly interfere with the orderly conduct of 
Customs business; or 
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(9) Customs has no interest, records, or other official information 
regarding the matter in which disclosure is sought. 


§ 103.24 Procedure in the event a decision concerning a 
demand is not made prior to the time a response to the 
demand is required. 

If response to a demand is required before the instructions from the 
Chief Counsel are received, the U.S. Attorney, his/her assistant, or other 
appropriate legal representative shall be requested to appear with the 
Customs employee upon whom the demand has been made. The U.S. 
Attorney, his/her assistant, or other appropriate legal representative 
shall furnish the court or other authority with a copy of the regulations 
contained in this subpart, inform the court or other authority that the 
demand has been or is being, as the case may be, referred for the prompt 
consideration of the Chief Counsel, and shall respectfully request the 
court or authority to stay the demand pending receipt of the requested 
instructions. 


§ 103.25 Procedure in the event of an adverse ruling. 

If the court or other authority declines to stay the effect of the demand 
in response to a request made in accordance with § 103.22 of this chap- 
ter pending receipt of instructions, or if the court or other authority 
rules that the demand must be complied with irrespective of instruc- 
tions rendered in accordance with §§ 103.22, 103.23, 103.26, and 103.27 
of this subpart not to produce the documents or disclose the information 


sought, the Customs employee upon whom the demand has been made 
shall, pursuant to this subpart, respectfully decline to comply with the 
demand. See, United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951). 


§ 103.26 Procedure in the event of a demand for Customs 
information in a state or local criminal proceeding. 

Customs Regional Commissioners, special agents in charge, and 
chiefs of field laboratories may, in the interest of federal, state, and local 
law enforcement, upon receipt of demands of state or local authorities, 
and at the expense of the state, authorize employees under their super- 
vision to attend trials and administrative hearings on behalf of the gov- 
ernment in any state or local criminal case, to produce records, and to 
testify as to facts coming to their knowledge in their official capacities. 
However, in cases where a defendant in a state or local criminal! case 
demands testimony or the production of customs documents or 
information, authorization from the Chief Counsel or his/her designees 
is required as under § 103.22 of this subpart. No disclosure of informa- 
tion under this section shall be made if any of the factors listed in 
§ 103.23(b) of this subpart are present. 


§ 103.27 Procedure in the event of a demand for Customs 
information in a foreign proceeding where Customs is not a 
party. 

(a) Required prior approval for disclosure. In any foreign proceeding 
in which the Customs Service is not a party, no Customs employee shall, 
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in response to a demand, furnish Customs documents or testimony as to 
any material contained in Customs files, any information relating to or 
based upon material contained in Customs files, or any information or 
material acquired as part of the performance of that person’s official 
duties (or because of that person’s official status) without the prior 
approval of the Office of the Chief Counsel, as described in paragraph (b) 
of this section. 

(b) Employee notification to Counsel. Whenever a demand in a foreign 
proceeding is made upon a Customs employee concerning pre-clearance 
activities within the territory of the foreign country, that party shall 
immediately notify the Regional or District Counsel for the region or 
district having jurisdiction over the pre-clearance location. All other 
demands in a foreign proceeding shall be reported by Customs 
employees to the Office of the Chief Counsel at Headquarters. The party 
shall await instructions from either the Regional/District Counsel or the 
Office of Chief Counsel, or their designees, concerning the appropriate 
response to the demand. 

(c) Counsel notification to originating component. Upon receipt of a 
demand, the Chief Counsel shall immediately acknowledge its receipt to 
the originating component. 

(d) Conditions for authorization of disclosure. The Chief Counsel, 
subject to the terms of paragraph (e) of this section, may authorize the 
disclosure of Customs documents or the appearance and testimony of a 
Customs employee if: 

(1) There is no objection after inquiry of the originating component; 

(2) The disclosure, in the judgment of the Chief Counsel, is appropri- 
ate under the factors specified in § 103.23(a) of this subpart; and 

(3) The disclosure, in the judgment of the Chief Counsel, is consistent 
with the factors specified in § 103.23(b) of this subpart. 

(e) Limitations on the scope of authorized disclosure. The Chief Coun- 
sel shall, following any necessary consultation with the originating com- 
ponent, authorize the disclosure of Customs information by a Customs 
employee without further authorization from Customs officials when- 
ever possible: Provided, that, when the information demanded relates 
to that collected, assembled, or prepared in connection with litigation or 
an investigation supervised by a Customs Office, Chief Counsel, prior to 
authorizing such disclosure, seeks to limit the demand to that which 
would be consistent with the factors specified in § 103.23 of this subpart. 
The Chief Counsel shall seek to limit the demand through negotiation 
with appropriate authority. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 12, 1994. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 6, 1994 (59 FR 46007)] 
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(Slip Op. 94-133) 
WOLFF SHOE CoO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-—08-00557 


Defendant moves this Court to dismiss plaintiffs action, claiming that this Court lacks 
jurisdiction because plaintiff filed its summons more than 180 days after its protests were 
denied and therefore failed to comply with 28 U.S.C. § 2636(a) (1988) or, alternatively, that 
plaintiff fails to state a claim upon which relief can be granted. 

Held: Defendant’s motion to dismiss is denied because Customs approved plaintiff's 
protest of liquidation and its subsequent protest of reliquidation was valid and timely. 

{[Defendant’s motion to dismiss for lack of jurisdiction is denied. } 


(Dated August 24, 1994) 


Sosnov & Associates (Steven R. Sosnov) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (James A. Curley); of counsel: Edward N. Maurer, Office of the 
Assistant Chief Counsel, United States Customs Service, for defendant. 


MEMORANDUM OPINION 


TSOUCALAS, Judge: Plaintiff, Wolff Shoe Co. (“Wolff”), brought this 
action to contest countervailing duties and the underlying payment of 
interest assessed by the United States Customs Service (“Customs”) on 
non-rubber footwear imported by Wolff from Spain. Defendant has peti- 
tioned the Court to dismiss the case pursuant to Rule 12(b) of the Rules 
of this Court, contending this Court lacks jurisdiction because plaintiff 
filed its summons more than 180 days after its protests were denied and 
therefore failed to comply with 28 U.S.C. § 2636(a) (1988). 

Wolff filed five protests against liquidations of the various entries in 
this case which were decided in August and September of 1991. The 
grounds asserted in the protests were (1) countervailing duties should 
not have been assessed, or, alternatively, (2) if countervailing duties are 
applicable, the duty should not exceed the estimated amount and/or 
(3) interest should not have been assessed from the date the estimated 
duties were deposited through the date of liquidation. Customs checked 
the “approved” box on these protests and added a handwritten “in part” 
and stamped “approved as to interest computation.” The entries were 
then reliquidated only as to interest and the difference was refunded to 
Wolff. 
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Wolff then protested the reliquidations on November 19, 1991, re-as- 
serting grounds (1) and (2) without the claim as to interest. This subse- 
quent protest was denied on March 6, 1992 on grounds that it was 
duplicative of the original protests filed in this matter. Wolff then filed a 
summons in this Court on August 13, 1992. 

Defendant asserts that Customs’ response to Wolff’s protests of the 
liquidation operates as a denial and, therefore, this Court lacks jurisdic- 
tion over this matter pursuant to 28 U.S.C. § 2636(a) which requires 
that an action to contest the denial of a protest be brought within 180 
days of that denial. Defendant cites Sanyo Elec., Inc. v. United States, 81 
Cust. Ct. 114, 115, C.D. 4775 (1978) for the proposition that the test to 
determine whether a protest is denied or granted is “the extent to which 
the protest has resulted in a change of the protested decision.” Since 
Customs only reliquidated as to the interest, defendant argues, it fol- 
lows that Customs denied the protest as to the assessment of counter- 
vailing duties and Wolff had 180 days after that denial in which to 
properly bring an action before this Court. 

Wolff maintains that Customs’ response to its initial protests consti- 
tutes an approval of the protest because Customs checked the 
“approved” box and neglected to check the “denied in full or in part” 
box. Wolff points out that statutory law deals only with approvals, 
denials in whole and denials in part of protests, granting this Court 
jurisdiction only in the case of a denial. See, i.e., 28 U.S.C. § 2636(a). 
Wolff asserts that, after Customs expressly approved the protests, it was 
required to protest the reliquidation in order to get judicial review. 

This Court finds that Customs’ response to Wolff’s initial protests 
constitutes an approval of the protest. 

Wolff's protests asserted three grounds: (1) countervailing duties 
should not have been assessed, or, alternatively, (2) if countervailing 
duties are applicable, the duty should not exceed the estimated amount 
and/or (3) interest should not have been assessed from the date the esti- 
mated duties were deposited through the date of liquidation. Clearly, the 
substance of the protests is the assessment of countervailing duties. 
Interest is incidental to and determined by the amount of countervail- 
ing duties. That being so, when Customs approved the protest, notwith- 
standing that it said, “as to interest only,” Customs left the substance of 
the protest open by not specifically denying it. Further, for Customs to 
check “approved” on a form where the choices are “approved” and 
“denied in full or in part” is to indicate approval. The addition of “in part 
as to interest” is meaningless where the crux of the protest is the assess- 
ment of countervailing duties. In addition, Sanyo is not applicable here 
because the initial protest underlying Sanyo presented two alternative 
classifications, not, as here, aclaim as to duties assessed with an inciden- 
tal, related claim as to interest. Sanyo, 81 Cust. Ct. at 114, C.D. 4775. 
Therefore, Customs did not deny the protests of the liquidation and 28 
U.S.C. § 2636(a) does not bar Wolff’s later protest of the reliquidation. 
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Defendant also contends that Wolff’s protest of the reliquidation is 
barred because, by re-asserting the claim as to assessment of counter- 
vailing duty, it raised a question not involved in the reliquidation and 
violated 19 U.S.C. § 1514(d) (1988)!. See also Computime Inc. v. United 
States, 772 F.2d 874, 877 (Fed. Cir. 1985). Because the initial protests 
were approved only “as to interest” and the reliquidation was only as to 
the recomputation of interest, defendant asserts that the subsequent 
protests were not valid. Consequently, according to the defendant, this 
Court lacks subject matter jurisdiction over this action or, alternatively, 
Wolff fails to state a claim on which relief can be granted. 

Without directly addressing Computime or 19 U.S.C. § 1514(d), Wolff 
argues it properly contested the assessment of countervailing duties in 
its protest of the reliquidation because Customs did not express a denial 
of the initial protests. Therefore, Wolff asserts, a protest of the reliqui- 
dation was required to exhaust available administrative remedies and to 
vest this Court with jurisdiction. 

This Court is unpersuaded by defendant’s arguments and finds that 
Wolff's protest as to the reliquidation was a valid and timely protest. 

Pursuant to 28 U.S.C. § 1581(a) (1988), this Court shall have exclu- 
sive jurisdiction over any civil action commenced to contest Customs’ 
denial of a protest. Absent a denial, however, this Court has no jurisdic- 
tion. For the reasons set out above, this Court finds that Customs 
approved Wolff's protests against the liquidation of its entries, both as to 
the assessment of countervailing duties and as to interest. Therefore, 
when Customs failed to reliquidate as to the assessment of countervail- 
ing duties, the only recourse by which Wolff could appeal to this Court 
was by protesting the reliquidation. 

Thus, under these circumstances, the protest of the reliquidation is a 
valid renewal of the protest of the liquidation, even when the later pro- 
test is identical to the earlier one. See Transflock, Inc. v. United States, 
15 CIT 248, 249, 765 F. Supp. 750, 751 (1991); see also Philip Morris 
U.S.A., A Division of Philip Morris Inc. v. United States, 13 CIT 556, 561, 
716 F. Supp. 1479, 1483 (1989), aff'd in part without opinion and rev'd in 
part without opinion, 907 F.2d 158 (Fed. Cir. 1990). 

Defendant’s argument that 19 U.S.C. § 1514(d) bars such a protest is 
without merit. That provision has consistently been interpreted as bar- 
ring protests of reliquidation when the importer failed to raise a claim in 
its protest of the liquidation and is raising it for the first time in its pro- 
test of the reliquidation. See, e.g., Audiovox Corp. v. United States, 764 
F.2d 848, 849 (Fed. Cir. 1985); see also Computime, 772 F-2d at 8772. 

Therefore, 19 U.S.C. § 1514(d) does not bar Wolff’s protest. A contrary 
result would allow Customs to approve a protest of a liquidation and 


119 U.S.C. § 1514(d) states: “The reliquidation of an entry shall not open such entry so that a protest may be filed 
against the decision of the Customs Service upon any question not involved in such reliquidation.” 

2 The ( ‘omputime court held an importer could not challenge classification of a separate category of merchandise for 
the first time at reliquidation when it could have raised the argument in its protest against the initial reliquidation. 
Interpreting 19 U.S.C. § 1514(d), the Court stated: “a protest following liquidation can contest only those points raised 
by the Customs Service’s decision on the initial protest.” Computime, 772 F.2d at 877 (emphasis added). 
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then fail to reliquidate as to the grounds asserted, barring the import- 
er’s only recourse to this Court. 

In addition, it bears noting that Wolff’s protest of the reliquidation 
was timely pursuant to 19 U.S.C. § 1514(c)(3)(A) (1988) which requires 
that a protest be filed within ninety days after notice of reliquidation. 
The entries were reliquidated between August and October 1991 and 
Wolff’s protest as to the reliquidation was filed within ninety days there- 
after, on November 19, 1991. 

Finally, this Court notes that the present action complies with 28 
U.S.C. § 2636(a) which requires that an action to contest the denial of a 
protest be brought within 180 days of that denial. Customs denied 
Wolff's protest of the reliquidations on March 6, 1992 and Wolff filed a 
summons in this Court within 180 days thereafter, on August 13, 1992. 


CONCLUSION 


This Court finds Customs approved Wolff’s protest of the liquidation, 
Wolff's subsequent protest of reliquidation was valid and timely, and 
this action was timely brought pursuant to 28 U.S.C. § 2636(a). Accord- 
ingly, defendant’s motion to dismiss for lack of jurisdiction is denied and 
this Court finds plaintiff does not fail to state a claim upon which relief 
can be granted. 


(Slip Op. 94-134) 
UNITED STATES, PLAINTIFF v. OBRON ATLANTIC CORP, DEFENDANT 
Court No. 94-02-00131 


Defendant moves to dismiss the amended complaint under USCIT Rules 12(b)(1) and 
12(b)(5), moves to dismiss Count I of the amended complaint under USCIT Rules 9(b) and 
12(b)(5), and alternatively moves for a more definite statement of the circumstances sup- 
porting the allegations of fraud under USCIT Rule 12(e). 

The Court denies defendant’s motions and holds Customs (1) provided Obron with the 
material facts in the prepenalty and penalty notices establishing the alleged fraudulent 
violations; (2) provided a reasonable opportunity to contest the violations alleged in the 
prepenalty and penalty notices; (3) properly did not rule on Obron’s supplemental peti- 
tion; (4) properly did not allow a supplemental oral hearing; (5) satisfied USCIT Rule 9(b) 
by setting forth the time, place and contents of the false representations; and (6) satisfied 
USCIT Rule 12(b)(5) by stating a claim upon which relief can be granted. 


(Dated August 25,1994) 


Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Division, 
Commercial Litigation Branch, U.S. Department of Justice (Charles F. Beall, Jr.), 
Kathleen L. Bucholtz, U.S. Customs Service, of Counsel, for plaintiff. 

Jones, Day, Reavis & Pogue (Stephen J. Squeri and Jerome J. Zaucha) for defendant. 


OPINION 


CARMAN, Judge: Plaintiff commenced this action to recover civil pen- 
alties and collect customs duties for fraudulent, grossly negligent or 
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negligent violations of 19 U.S.C. § 1592 (1988). Defendant has two 
motions before the Court. In the first motion, defendant moves to dis- 
miss the amended complaint pursuant to USCIT Rules 5 and 12(b)(1). 
In its second motion, defendant moves to dismiss Count I of the 
amended complaint pursuant to USCIT Rules 9(b) and 12(b)(5), and in 
the alternative, requests the Court to require plaintiff to provide a more 
definite statement of the facts which support Count I. The Court has 
jurisdiction over this matter pursuant to 28 U.S.C. § 1582 (1988). 


BACKGROUND 


Customs seeks to impose penalties of up to $1,496,005 against Obron 
for the misclassification of twenty-eight entries! of aluminum paste 
products entered into the U.S. between June 1987 and December 1988. 
Complaint (Cmplt.) at 1 16. Prior to this time period Obron had pro- 
tested the classification of these products, but Customs denied the pro- 
tests. Customs determined that because the aluminum pastes contained 
benzenoids, they were properly classified under item 402.3600, TSUS, 
and item 407.1610, TSUS. Cmplt. at 111 8, 10. Between June 1987 and 
December 1988, however, Obron imported the merchandise at issue 
under item 473.8810, TSUS, without stating the pastes contained duti- 
able benzenoids. From approximately June 1989 until February 1990 
Customs investigated the erroneous classifications. During this time 
Obron provided Customs with information and permitted Customs to 
interview and take sworn statements of Obron officials and employees. 

On September 8, 1992, Customs issued a prepenalty notice to Obron 
in which it claimed lost revenue of $194,761 and a penalty of $5,388,113. 
In the notice, Customs identified the tentative culpability level as fraud 
and provided Obron with seven days in which to respond. Obron 
responded to the prepenalty notice on September 15, 1992, and made an 
oral presentation to Customs on October 8, 1992. In its response Obron 
complained the prepenalty notice inadequately (1) described the subject 
imports and the details surrounding the entry of the subject imports, 
and (2) disclosed the material facts which establish the alleged viola- 
tions as required by its regulations. Obron Sept. 15, 1992 Response at 2. 

Customs issued a penalty notice on October 22, 1992 demanding lost 
revenue of $194,629 and a penalty of $1,496,905. The penalty notice also 
provided defendant with a seven-day response time within which Obron 
would have to file any petition for mitigation and remission. The seven- 
day response period was ultimately extended by two days upon consent 
of the parties. In its petition for mitigation and remission filed on 
November 2, 1992, Obron complained Customs failed to comply with its 
regulations and 19 U.S.C. §1592(b). After filing its petition, Obron made 
oral presentations on December 8, 1992 and March 10, 1993, and sub- 
mitted additional documentation in a December 16, 1992 letter. 


1 Plaintiff seeks penalties for negligent or grossly negligent violations of § 1592 on only the nine most recent entries 
because the statute of limitations expired with respect to the other nineteen entries. 
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Customs informed defendant in a June 28, 1993 letter that a decision 
had been made regarding its petition and it had seven days within which 
to file a supplemental petition. Obron filed its supplemental petition for 
mitigation and remission on July 6, 1993, in which it requested an oral 
hearing. Customs denied this request in its July 21, 1993 letter and did 
not address Obron’s supplemental petition. Customs’ letter also advised 
defendant that the case was being referred to the U.S. Department of 
Justice (Justice) unless Customs received a waiver within five days. 
Customs rejected Obron’s August 3 and August 18, 1993 waiver propos- 
als and forwarded the case to Justice. 

After a series of agreements between Justice and Obron waiving the 
statute of limitations concluded, Justice filed its complaint and 
amended complaint in this Court on February 25 and March 2, 1994, 
respectively. Justice alleges in its amended complaint that Obron vio- 
lated 19 U.S.C. § 1592(a) in a negligent, grossly negligent or fraudulent 
manner. 


CONTENTIONS OF THE PARTIES 


Defendant filed two motions with the Court. In its first motion, defen- 
dant contends this action must be dismissed because plaintiff denied 
Obron its due process rights to notice and hearing by failing to comply 
with 19 U.S.C. § 1592(b)’s administrative procedure requirements. In 
particular, Obron complains plaintiff failed to (1) disclose the material 


facts establishing the alleged violations in the prepenalty and penalty 
notices, (2) provide a reasonable opportunity to contest the violations 
alleged in the prepenalty and penalty notices, (3) rule on Obron’s sup- 
plemental petition, and (4) allow a supplemental oral hearing. Accord- 
ing to defendant, this Court lacks subject matter jurisdiction because 
compliance with § 1592(b)’s procedures is a predicate for the initiation 
of § 1592 penalty actions in this Court. 

Obron argues in its second motion that the Court must dismiss Count 
I of the amended complaint pursuant to USCIT Rule 9(b) for failure to 
allege fraud with the particularity required, and pursuant to USCIT 
Rule 12(b)(5) for failure to allege the basic elements required to support 
a § 1592 fraud claim. Defendant claims plaintiff is required to allege 
Obron intentionally and knowingly made false statements. In the alter- 
native, defendant contends the Court should require plaintiff to provide 
a more definite statement of the circumstances supporting its allega- 
tions of fraud. 

Plaintiff argues the Court should not dismiss this action because Cus- 
toms fully complied with its regulations and the relevant statutes. 
Plaintiff maintains the prepenalty and penalty notices unambiguously 
allege Obron falsely described the subject entries by failing to indicate 
the aluminum pastes contained dutiable benzenoids. According to 
plaintiff, this information is enough to establish a violation of § 1592. 
Furthermore, plaintiff claims Customs provided Obron with a reason- 
able time within which to respond to the prepenalty and penalty notices. 
Plaintiffcontends Customs properly referred the case to Justice because 
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the statute of limitations was about to expire with respect to certain 
entries. As Customs can no longer rule on outstanding petitions once it 
refers a matter to Justice, plaintiff argues Customs properly decided not 
to respond to Obron’s supplemental petition and request for additional 
oral argument. Moreover, plaintiff claims Obron had more than suffi- 
cient opportunity to respond to the prepenalty and penalty notices. 

With respect to defendant’s second motion which attacks Count I of 
plaintiff's complaint, plaintiff maintains Count I should not be dis- 
missed because it alleges facts sufficient to meet the standard establish- 
ing civil fraud. While plaintiff concedes Count I does not contain a 
specific averment that Obron “knowingly” made the false statement on 
the entry forms, it contends the omission is irrelevant. Moreover, plain- 
tiff argues Count I satisfies USCIT Rule 9(b)’s particularity require- 
ment because it sets forth the time, place and contents of the false 
representations. 


DISCUSSION 


A. Administrative Due Process: 


The Court first addresses Obron’s contention that Customs violated 
19 U.S.C. $1592(b)(1)(A)(iv), (b)(1)(B)(2), by failing to disclose the mate- 
rial facts establishing the fraudulent violations alleged in the prepe- 
nalty and penalty notices. The Court is not persuaded by Obron’s 
argument. Both the prepenalty and penalty notices provide the 
following: 


Obron Atlantic Corporation entered or introduced and/or 
attempted to enter or introduce and/or aided and abetted the entry 
or introduction and/or attempted entry or introduction of the above 
described merchandise by means of material false documents, 
statements, acts and/or omissions. The above described merchan- 
dise, containing the solvent naptha, was improperly entered mis- 
described as “Metallic Aluminum Pigments|,”] item 473.8810 
TSUSA, dutiable at 3.1%, and as “Other Non-Lead Pigments|,]” 
item 473.8820 TSUSA, dutiable at 3.1%, when in fact, the product 
should have been entered described as Alkylbenzenes and Polyal- 
kybenzenes, item 402.3600 TSUSA at a duty rate of 17.3%. The fail- 
ure by Obron to properly describe the merchandise resulted in the 
misclassification of the merchandise. 


Prepenalty Notice dated Sept. 8, 1992, Exhibit A; Notice of Penalty 
dated Oct. 22,1992, Exhibit A. The above-quoted statement provides 
Obron with more than enough information for it to form a response in 
its defense. Moreover, Obron was already aware of the material facts as 
demonstrated by the fact that it was Obron which brought the misclassi- 
fications of imports to Customs’ attention. The Court, therefore, holds 
Customs did not fail to disclose in either the prepenalty or penalty 
notices the material facts supporting its allegations of fraud. 

Obron next argues Customs violated 19 U.S.C. § 1592 by not provid- 
ing it “a reasonable opportunity to make representations, both oral and 
written, as to why a claim for monetary penalty should not be issued in 
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the amount stated.” 19 U.S.C. § 1592(b)(1)(vii). Customs is guided in the 
application of this requirement by 19 C.FR. § 162.78 (1992), which pro- 
vides the time period within which the defendant must respond to a pre- 
penalty notice. The relevant language of this regulation is as follows: 


(a) Time within which to respond. Unless a shorter period is spe- 
cified in the prepenalty notice or an extension is given in accor- 
dance with paragraph (b) of this section, the named person shall 
have 30 days from the date of mailing of the prepenalty notice to 
make a written and an oral presentation. The district director may 
specify a shorter reasonable period of time, but not less than 7 days, 
if less than 1 year remains before the statute of limitations may be 
asserted as a defense. If a period of fewer than 30 days is specified, 
the district director, if possible, shall inform the named person of 
the prepenalty notice and its contents by telephone at or about the 
time of issuance. 


19 C.ER. § 162.78(a) (emphasis added); see also 19 C.FR. § 171.12(e) 
(1992). Both regulations, § 162.78(a) and § 171.12(e), indicate Customs 
must provide a party with a thirty-day response period unless the party 
is able to demonstrate less than one year remains before the statute of 
limitations may be asserted as a defense. 

In order to determine when the statute of limitations will run, it is 
necessary to examine the applicable statute, 19 U.S.C. § 1621 (1988). 
This statute states 


[nJo suit or action to recover any duty under section 1592(d), 
1593a(d) of this title, or any pecuniary penalty or forfeiture of prop- 
erty accruing under the customs laws shall be instituted unless 
such suit or action is commenced within five years after the time 
when the alleged offense was discovered; except that-— 

(1) in the case of an alleged violation of section 1592 or 1593a 
of this title, no suit or action * * * may be instituted unless 
commenced within 5 years after the date of the alleged viola- 
tion or, if such violation arises out of fraud, within 5 years after 
the date of discovery of fraud * * * 

19 U.S.C. § 1621. 

Because Customs only alleged fraud in the prepenalty and penalty 
notices, the statute of limitations is properly measured from June 1989 
when Customs became aware of the alleged fraudulent violations. Cus- 
toms, therefore, erred in measuring the statute of limitations from the 
date the alleged violations were committed and thereby limiting 
Obron’s response time to seven days. It is necessary, however, to assess 
whether Obron in fact received due process at the administrative level 
rather than enforce a rigid application of Customs’ regulations. For the 
reasons which follow, the Court holds defendant received due process at 
the administrative level and Customs’ failure to provide a thirty-day 
response period in Obron’s prepenalty and penalty notices amounts to 
harmless error. 

Despite the truncated response period provided in the prepenalty and 
penalty notices, Obron was able ultimately to argue its case over a six- 
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month period. Although Obron had to respond to Customs’ September 
8, 1992 prepenalty notice by September 15, 1992, it had until October 8, 
1992, to prepare and present its oral argument and submit an appraisal/ 
worksheet for consideration. Similarly, while the October 22, 1992 pen- 
alty notice indicated Obron’s response must be received by October 29, 
1992, Obron was able to submit its response on November 2, 1992, and 
make its oral presentation on December 8, 1992. Obron was also per- 
mitted to provide Customs with a supplemental submission in support 
of its petition for mitigation and remission on December 16, 1992, and 
make an additional oral argument on March 10, 1993. The number of 
opportunities which Obron had to present its case and the lengthy time 
period within which these presentations were made lead the Court to 
conclude Obron was afforded its due process rights at the administra- 
tive level. 

Defendant attempts to analogize the instant action to United States v. 
Chow,17CIT___, 841 F Supp. 1286 (1993) and United States v. Stanley 
Works, 17CIT__, Slip Op. 93-240 (Dec. 20, 1993). The Court finds no 
merit in defendant’s argument. Chow and Stanley are similar to the 
instant action in that they were actions brought by Customs to recover 
civil penalties for an importer’s alleged fraud. The manner in which 
Customs treated Chow and Stanley at the administrative level, however, 
differs significantly from the treatment afforded Obron. The defen- 
dants in each of the cited cases received and were forced to respond to 
their respective prepenalty and penalty notices in rapid fire succession. 
Customs sent Chow and Stanley prepenalty notices on October 2, 1990, 
which they had to respond to by October 9, 1990, despite the fact the 
statute of limitations could not be asserted as a defense within one year. 
On October 17, 1990, Customs quickly followed up with a penalty notice 
to both Chow and Stanley which also erroneously provided a seven-day 
response period. Chow, 17 CIT at __, 841 F Supp. at 1287; Stanley, 
17CITat__, Slip Op. 93-240 at 2. Customs further abused the admin- 
istrative process in Stanley by failing to take action for twenty-one 
months, after which time it sent Stanley another round of prepenalty 
and penalty notices in a similarly truncated fashion. Stanley, 17 CIT 
___, Slip Op. 93-240 at 2-3. The Court dismissed Chow and Stanley, 
holding in both cases that Customs failed to exhaust its administrative 
remedies and failed to provide the respective defendants with a fair 
opportunity to be heard. Chow, 17 CIT at __, 841 F. Supp. at 1290; 
Stanley 17 CIT at , Slip Op. 93-240 at 9. In the instant action, Cus- 
toms has exhausted its administrative remedies because it has afforded 
Obron its due process rights. 

Furthermore, Obron’s complaint that Customs should have ruled on 
Obron’s supplemental petition and allowed Obron a supplemental oral 
hearing do not persuade the Court Obron was denied due process. As the 
Court has previously stated, “this Court refuses to create [a require- 
ment that Customs provide rulings on supplemental petitions and allow 
supplemental oral hearings] where the statute itself is silent.” United 
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States v. Modes, 13 CIT 780, 786, 723 F Supp. 811, 816 (1989). Moreover, 
similar to defendants in Modes, the defendant in the instant action was 
“given ample opportunity to press [its] arguments for remission or miti- 
gation of the penalty notice prior to Customs’ determination and insti- 
tution of this suit.” Jd. at 787, 723 F Supp. at 816. Accordingly, the Court 
denies defendant’s motion to dismiss the amended complaint pursuant 
to USCIT Rules 5 and 12(b)(1). 


B. USCIT Rule 9(b): 


Obron Atlantic complains in its second motion that plaintiff failed to 
allege with the particularity required by USCIT Rule 9(b) the basic ele- 
ments required to support a § 1592 claim predicated on fraud. The 
Court finds no merit in Obron’s argument because plaintiffs amended 
complaint satisfies USCIT Rule 9(b). 

Rule 9(b) provides that “[i]n all averments of fraud or mistake, the cir- 
cumstances constituting fraud or mistake shall be stated with particu- 
larity. Malice, intent, knowledge, and other conditions of mind of a 
person may be averred generally.” USCIT Rule 9(b). It is necessary to 
determine whether plaintiff has satisfied “[t]he critical phrase of rule 
9(b)” by setting forth “the circumstances constituting fraud.” United 
States v. FA.G. Bearings; Corp., 8 CIT 201, 206, 615 F Supp. 562, 567 
(1984). 

The complaint clearly shows plaintiff set forth “the circumstances 
constituting fraud.” The complaint establishes the time the alleged 
fraud occurred, the dates when the merchandise was entered into the 
commerce of the U.S., and the place where the alleged fraud occurred, 
the Customs port of Cleveland, Ohio. Additionally, the complaint pro- 
vides the content of the alleged fraud by stating Obron knew the mer- 
chandise at issue contained dutiable benzenoids but failed to indicate 
the dutiable benzenoids on the entry forms. The complaint further 
states that as a result of Obron’s conduct, the merchandise was incor- 
rectly classified and assessed at a lower duty rate which caused the 
United States to be deprived of the appropriate duties for the twenty- 
eight entries. Although Obron complains the plaintiff has failed to pro- 
vide details of its investigation in its complaint, USCIT Rule 9(b) does 
not require the provision of detailed evidentiary matters. 

In the alternative, Obron also contends plaintiff should be required to 
provide a more definite statement pursuant to USCIT Rule 12(e). Rule 
12(e) provides, in part, that “[i]f a pleading to which a responsive plead- 
ing is permitted is so vague or ambiguous that a party cannot reasonably 
be required to frame a responsive pleading, the party may move for a 
more definite statement before interposing a responsive pleading.” The 
Court cannot agree with defendant that the information provided in the 
amended complaint, as discussed above, “is so vague or ambiguous that 
[Obron] cannot be required to frame a responsive pleading.” In fact, the 
Court finds the complaint clearly provides the relevant information 
including a schedule of the twenty-eight entries, their respective dates, 
and the specific tariff classification provisions involved in the misclassi- 
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fication. Because plaintiff has set forth the time, place and contents of 
the false representations, the Court concludes plaintiff has satisfied 
Rule 9(b). See FA.G. Bearings, 8 CIT at 206-07, 615 F Supp. at 567. 

Obron also seeks in its second motion the dismissal of Count I of the 
amended complaint pursuant to Rule 12(b)(5) because plaintiff has 
“fail[ed] to state a claim upon which relief can be granted.” USCIT Rule 
12(b)(5). According to Obron, plaintiff failed to state a cause of action 
under the fraud standard applicable under § 1592 and under the 
accepted common law standard for fraud. 

The standard for establishing civil fraud provided in Customs’ regula- 
tions requires the agency to demonstrate “the material false statement 
or act in connection with the transaction was committed (or omitted) 
knowingly, i.e., was done voluntarily and intentionally.” 19 C.ER. Pt. 
171, App. B(B)(3) (1993). Although, Obron complains this standard may 
not be used in this case because the alleged violations predate this regu- 
lation, the Court holds this standard does apply. The Court has already 
held the application of this civil fraud standard to alleged violations pre- 
dating the regulation does not violate the constitutional prohibition on 
ex post facto legislation. United States v. Jac Natori Co., 17 CIT ‘ 
___, 821 F. Supp. 1514, 1519 (1993). Furthermore, the Court holds the 
amended complaint states a cause of action based on fraud because it 
specifically alleges Obron failed to disclose the benzenoid content of the 
imported aluminum pastes despite knowing the pastes contained duti- 
able benzenoids. The Court, therefore, denies Obron’s second motion to 
dismiss Count I of Plaintiff's amended complaint or to require plaintiff 
to provide a more definite statement of the circumstances supporting 
the allegations of fraud. 


CONCLUSION 


After considering all of the arguments presented by plaintiff and 
defendant, the Court holds Customs (1) provided Obron with the mate- 
rial facts in the prepenalty and penalty notices establishing the alleged 
fraudulent violations; (2) provided a reasonable opportunity to contest 
the violations alleged in the prepenalty and penalty notices; (3) properly 
did not rule on Obron’s supplemental petition; (4) properly did not allow 
a supplemental oral hearing; (5) satisfied USCIT Rule 9(b) by setting 
forth the time, place and contents of the false representations; and 
(6) satisfied USCIT Rule 12(b)(5) by stating a claim upon which relief 
can be granted. Defendant’s motions are denied in all respects. 
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(Slip Op. 94-135) 


Darpo Corp, Daipo Kocyo Co., LTD., AND ENUMA CHAIN MANUFACTURING 
Co., LTD., PLAINTIFF v. UNITED STATES, DEFENDANT, AND AMERICAN CHAIN 
ASSOCIATION, DEFENDANT-INTERVENOR 


Consolidated Court No. 93-06-00311 


Plaintiffs move for a temporary restraining order and preliminary injunction enjoining 
Commerce from conducting an administrative review of Roller Chain, Other Than 
Bicycle, From Japan, 38 Fed. Reg. 9226 (Dep’t Treas. 1973), for the period April 1, 1992 
through March 31, 1993. 

The Court holds plaintiffs have failed to establish the four factors required for the 
granting of injunctive relief. Accordingly, plaintiffs motion is denied in all respects. 


(Dated August 25, 1994) 


Arent Fox Kintner Plotkin & Kahn (Patrick F: O’Leary) for plaintiffs. 

Frank W Hunger, Assistant Attorney General, David M Cohen, Director, Civil Division, 
Commercial Litigation Branch, U.S. Department of Justice (Jeffrey M. Telep), Patrick 
Gallagher, Attorney-Advisor, Office of the Deputy Chief Counsel for Import Administra- 
tion, U.S. Department of Commerce, of Counsel, for defendant. 

Covington & Burling (David E. McGiffert and David R. Grace) for defendant- 
intervenor. 


OPINION 


CARMAN, Judge: Plaintiffs (Daido) move for a temporary restraining 
order and preliminary injunction enjoining the Department of Com- 
merce (Commerce) from conducting an administrative review of Roller 
Chain, Other Than Bicycle, From Japan, 38 Fed. Reg. 9226 (Dep’t 
Treas. 1973) for the period April 1, 1992 through March 31, 1993. Plain- 
tiffs seek to enjoin Commerce from conducting this review during the 
pendency of the instant litigation which challenges Roller Chain, Other 
Than Bicycle, From Japan, 58 Fed. Reg. 30,769 (Dep’t Comm. 1993) 
(final results) and any appeal thereof. In the underlying action, plain- 
tiffs argue Commerce improperly withheld revocation in the 1990-1991 
review. 


BACKGROUND 


Daido Kogyo Co., Ltd. and Enuma Chain Manufacturing Co., Ltd. are 
Japanese manufacturers of roller chain. Daido Corporation is an 
importer of roller chain manufactured in Japan by Daido Kogyo and 
Enuma Chain. Defendant-Intervenor, is a trade association, a majority 
of whose members produce roller chain in the United States. 

Commerce has conducted numerous administrative reviews of plain- 
tiffs since 1973 when it determined roller chain, other than bicycle, 
imported from Japan was being sold at less than fair value. See Roller 
Chain, Other Than Bicycle, From Japan, 38 Fed. Reg. 9226 (1973). Of 
these administrative reviews, in only the 1979-1980 review Commerce 
determined plaintiffs had above de minimis dumping margins. See 
Roller Chain, Other Than Bicycle, From Japan, 46 Fed. Reg. 44,488 
(Dep’t Comm. 1981) (final results). 
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Plaintiffs have attempted to obtain revocation of the dumping deter- 
mination since the mid-1970’s. In 1977, Customs published tentative 
revocations and started an investigation to determine whether there 
were any sales at less than fair value through the tentative revocation 
date. See 19 C.FR. § 153.44 (1977). After jurisdiction to conduct such 
investigations passed to Commerce, the agency never completed the 
investigation. Finally, in 1991, Commerce published a notice directing 
all shipments manufactured by plaintiffs imported prior to April 1, 1979 
be liquidated without the assessment of any dumping duties. Roller 
Chain, Other Than Bicycle, From Japan, 56 Fed. Reg. 19,345 (Dep’t 
Comm. 1991) (partial termin. of admin. reviews). 

Following the completion in November 1983 of Commerce’s adminis- 
trative review for the period April 1, 1980 through March 31, 1981, 
plaintiffs again requested revocation. Before Commerce could consider 
the revocation request, it was required to complete the April 1, 1981 
through March 31,1982 administrative review. See 19 C.FR. § 353.54(b) 
(1983) (requiring respondent to demonstrate it made no sales at less 
than fair value for a two year period). Commerce, however, did not com- 
plete this review until May 13, 1987. Roller Chain, Other Than Bicycle, 
From Japan, 52 Fed. Reg. 18,004 (Dep’t Comm. 1987) (final results). 
Although, plaintiffs had complied with Commerce’s regulations, Com- 
merce chose not to revoke and conducted an administrative review for 
the period April 1, 1986 through March 31, 1987. After finding only de 
minimis margins, Commerce stated it intended to revoke the dumping 
finding with respect to plaintiffs. Roller Chain, Other Than Bicycle, 
From Japan, 56 Fed. Reg. 23,277, 23,278 (Dep’t Comm. 1991) (prelim. 
results). 

On June 28, 1991, defendant-intervenor, American Chain, submitted 
an anonymous confidential letter which alleged reliability and credibil- 
ity problems in plaintiffs’ data submissions to Commerce. Commerce 
subsequently declined to revoke the dumping finding based on Freeport 
Mineral Co. v. United States, 3 Fed. Cir. (T) 114, 776 F2d 1029 (1985) 
which indicates Commerce should not base revocation determinations 
ton information more than three years old.” Roller Chain, Other Than 
Bicycle From Japan, 56 Fed. Reg. 50,092, 50,093 (Dep’t Comm. 1991) 
(final results). Commerce stated the anonymous letter was moot as it 
pertained to revocation. Jd. 

At American Chain’s request, Commerce initiated reviews for both 
the 1991-1992 and 1992-1993 periods. Commerce initiated the 
1991-1992 review and distributed questionnaires to Plaintiffs. Plain- 
tiffs did not answer the questionnaires and instead sought to enjoin 
Commerce from requiring questionnaires for the 1991-1992 adminis- 
trative review until the conclusion of the 1991-1991 administrative 
review. Senior Judge Bernard Newman of this Court refused to grant 
the injunctive relief sought. Daido Corp. v. United States, 16 CIT 681, 
796 F. Supp. 533 (1992) (Daido I). Subsequent to the Court’s ruling, 
Commerce issued preliminary results and refused to consider revoca- 
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tion of the dumping order because of confidential information it had in 
its possession. Roller Chain, Other Than Bicycle, From Japan, 57 Fed. 
Reg. 41,471 (Dep’t Comm. 1992) (prelim. results). 

Plaintiffs again applied to the Court for injunctive relief. Judge Aqui- 
lino granted plaintiffs’ motion for a preliminary injunction enjoining 
Commerce from proceeding with the 1991-1992 review “pending 
completion of similar proceedings for the preceding year April 1990 to 
March 31, 1991 and any judicial review of the result(s) thereof.” Daido 
Corp. v. United States, 16 CIT 987, 998, 807 F. Supp. 1571, 1580 (1992) 
(Daido II). 

After concluding its administrative review on May 27, 1993 for the 
period April 1, 1990 through March 31,1991 and finding de minimis 
margins, Commerce declined to revoke. Roller Chain, Other Than 
Bicycle, From Japan, 58 Fed. Reg. at 30,769. Commerce based its deci- 
sion not to revoke on the anonymous confidential letter which pre- 
vented it from concluding that less than fair value sales would not occur 
in the future. Jd. at 30,773-74. 

On October 25, 1993, plaintiffs sought to enjoin Commerce from con- 
ducting the 1992-1993 administrative review. Plaintiffs withdrew their 
motion when Commerce requested a remand to reconsider its decision 
not to revoke. On June 27, 1994, Commerce again refused to revoke 
based upon Customs’ investigation of the business practices of plain- 
tiffs. Final Results of Redetermination Pursuant to Court Remand, 


Daido Corp. v. United States (1994). Commerce indicated in its remand 
results that Customs’ investigation was not yet complete. Jd. at 4. Based 
upon the remand results, plaintiffs renewed their motion for injunctive 
relief to enjoin Commerce from continuing the 1992-1993 administra- 
tive review. Plaintiffs have not responded to questionnaires for the 
1992-1993 administrative review. 


CONTENTIONS OF THE PARTIES 


Plaintiffs argue they satisfy the four-part requirement for injunctive 
relief in that (1) they will be irreparably harmed because they will lose 
their statutorily-guaranteed right to judicial review of the decision not 
to revoke the dumping finding in the context of the 1990-1991 review; 
(2) they have a reasonable chance of succeeding on the merits; (3) the 
balance of hardships favors plaintiffs; and (4) the public interest favors 
granting the injunction. 

Commerce and American Chain contend the Court lacks jurisdiction 
to grant the requested relief and even if there were jurisdiction, plain- 
tiffs have failed to demonstrate their entitlement to the equitable relief 
they seek. Defendants argue because plaintiffs have an adequate rem- 
edy under 19 U.S.C. § 1516a (1988) and 28 U.S.C. § 1581(c) (1988), they 
are not entitled to review under 28 U.S.C. § 1581(i) (1988). Defendants 
maintain plaintiffs can seek judicial review of the final results of the 
1992-1993 administrative review, and at that point seek an injunction 
against liquidation of entries pursuant to 19 U.S.C. § 1516a(c)(2). 
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DISCUSSION 


A. Jurisdiction: 


The first issue before the Court is whether the relief under 28 U.S.C. 
§ 1581(c) is manifestly inadequate, allowing jurisdiction in this action to 
be based on 28 U.S.C. § 1581(i). “Section 1581(i) jurisdiction may not be 
invoked when jurisdiction under another subsection of § 1581 is or 
could have been available, unless the remedy provided under that other 
subsection would be manifestly inadequate.” Miller & Co. v. United 
States, 5 Fed. Cir. (T) 122,124, 824 F.2d 961, 963 (1987), cert. denied, 484 
U.S. 1041(1988) (citations omitted). 

“The question remains * * * whether 28 U.S.C. § 1581(c) provides an 
adequate avenue for relief, or the only Congressionally intended ave- 
nue, for plaintiffs in this case, thus making section 1581(i) jurisdiction 
inappropriate.” Asociacion Colombiana de Exportadores de Flores v. 
United States, 13 CIT 584, 586, 717 F. Supp. 847, 850 (1989). Plaintiffs in 
Asociacion Colombiana asked the Court to enjoin the ITA from proceed- 
ing with what they believed to be an unlawful administrative review. Id., 
717 F Supp. at 850. Plaintiffs argued relief was necessary prior to a final 
determination in order to spare them the “considerable time, effort and 
money normally required of participants in such reviews.” Id., 717 F. 
Supp. at 850. After pointing out plaintiffs’ desired object would be unob- 
tainable through a judicial challenge commenced after the administra- 
tive review had been completed, the Court held it had jurisdiction 
pursuant to 28 U.S.C. § 1581(i). Id. at 588, 717 F. Supp. at 851. 

Similarly the Court in Jia Farn Mfg. Co. v. United States based juris- 
diction on 28 U.S.C. § 1581(i), holding plaintiff's opportunity to chal- 
lenge Commerce’s authority to conduct an administrative review could 
have been lost by waiting for the final determination. Jia Farn Mfg. Co. 
v. United States, 17 CIT 4 , 817 F Supp. 969, 972 (1993). There- 
fore, according to the Court, the remedy provided under 28 U.S.C. 
§ 1581(c) was manifestly inadequate. Id at __, 817 F. Supp. at 972. 

In plaintiffs’ prior requests to this Court for a preliminary injunction 
against defendant with respect to the 1991-1992 administrative review, 
there was no dispute over jurisdiction. Daido I, 16 CIT at 683, 796 F 
Supp. at 536; Daido IT, 16 CIT at 988, 807 F Supp. at 1572. The Court in 
Daido I found judicial review under 28 U.S.C. § 1581(c) would be mani- 
festly inadequate and concluded, therefore, it had jurisdiction pursuant 
to 28 U.S.C. § 1581(i)(4). Daido I, 16 CIT at 683, 796 F. Supp. at 536. The 
Court in Daido II incorporated this finding by reference. Daido II, 
16 CIT at 988, 807 F. Supp. at 1572. 

Contrary to defendants’ contentions, the Court finds plaintiffs do not 
have an adequate remedy under 19 U.S.C. § 1516a and 28 U.S.C. 
§ 1581(c). Seeking judicial review of the final results of the 1992-1993 
administrative review and, thereafter, an injunction of liquidation of 
entries pursuant to 19 U.S.C. § 1516a(c)(2) would be a manifestly inade- 
quate form of relief from an alleged unlawful investigation. Therefore, 
the Court finds it has jurisdiction pursuant to 28 U.S.C. § 1581(i)(4). 
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B. Preliminary Injunction: 


In order for plaintiffs to succeed in their request for injunctive relief, 
they must establish the following four factors: (1) plaintiffs will be 
immediately and irreparably injured; (2) there is a likelihood of success 
on the merits; (3) the public interest would be better served by the relief 
requested; and (4) the balance of hardships favors the plaintiffs. Zenith 
Radio Corp. v. United States, 1 Fed. Cir. (T) 74, 76, 710 F.2d 806, 809 
(1983) (citations omitted). Because the Court holds plaintiffs have failed 
to establish these four factors, the Court denies plaintiffs’ motion for 
injunctive relief. 

According to plaintiffs, if Commerce completes the 1992-1993 admin- 
istrative review, uses best information available (BIA) because plaintiffs 
did not respond to the questionnaires, and assigns margins which are 
not de minimis, Commerce will then claim a basis for not revoking the 
antidumping order. This scenario, plaintiffs claim, will render the 
underlying action contesting the 1990-1991 final results moot. Plain- 
tiffs conclude they will be irreparably harmed because the Court will no 
longer have a justiciable issue before it. 

The Court first notes plaintiffs have failed to include any discussion of 
irreparable harm or the other three factors listed above in the only affi- 
davit submitted to the Court. While it is normally helpful to the Court to 
receive an affidavit from a plaintiff, or in the instance where plaintiff is a 
company, a representative of the company, plaintiffs in this action have 
only provided the Court with an affidavit of their attorney. 

Nevertheless, the Court finds no merit in plaintiffs’ argument. The 
margins calculated in the 1992-1993 review will not affect the underly- 
ing challenge in this case which contests the 1990-1991 review. Com- 
merce made its final determination with respect to the 1990-1991 
review and cannot revisit that determination based on any subsequent 
margins found in the 1992-1993 review. Moreover, if the Court were to 
hold in plaintiffs’ favor in the underlying action and direct Commerce to 
revoke the roller chain antidumping finding on a retroactive basis, then 
any preliminary margins calculated during the 1992-1993 administra- 
tive review would have no effect. 

Plaintiffs’ contention that the preliminary results from the 
1992-1993 review will cause Commerce to withdraw the tentative 
notice of revocation before this Court enters judgment in the underlying 
action is also meritless. Commerce’s final decision not to revoke the 
antidumping finding in the 1990-1991 administrative review subsumed 
and terminated the earlier tentative notice of revocation. The 
1992-1993 investigation, therefore, can have no impact on plaintiffs’ 
claim for revocation. 

Furthermore, plaintiffs cannot complain they will lose monies based 
on duties owing on margins found in the 1992-1993 review. Plaintiffs 
could seek to enjoin liquidation of entries from the 1992-1993 period. 
Any deposits paid by plaintiffs would then be fully refundable if Com- 
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merce’s 1992-1993 determination is later found to be not in accordance 
with law. 

Additionally, plaintiffs cannot base their claim of immediate and 
irreparable harm on their decision not to respond to the questionnaires 
for the 1992-1993 administrative review. Although Plaintiffs’ failure to 
respond to the questionnaires may result in the application of best 
information available (BIA), plaintiffs could have helped avoid the 
potential use of BIA by answering the questionnaires. Any complaints 
plaintiffs may have with respect to the use of BIA would be a separately 
reviewable matter not part of the instant action. 

With respect to the other factors, the Court holds plaintiffs have failed 
to establish they are likely to succeed on the merits. Additionally, the 
Court holds the public interest will not be served by impeding the proper 
administration of the U.S. trade laws by prohibiting Commerce from 
conducting the administrative review. Finally, the Court holds the bal- 
ance of hardships favors defendant in the instant action because Com- 
merce would be precluded from carrying out its duties under the trade 
laws in an expeditious manner if injunctive relief were granted. 

The Court, however, notes the government does not seem to have pro- 
ceeded in an expeditious manner throughout these proceedings. Indeed 
at the time of the hearing held on August 23, 1994, the government was 
unable to advise the Court whether the separate investigation of plain- 
tiffs by Customs had been completed. Accordingly, in accordance with 


this Court’s responsibility to oversee the administration and enforce- 
ment of the trade and customs laws, the Court has directed Defendant to 
report to the Court by September 1,1994 on the status of Customs’ 
investigation. While the Court is not interested in interfering in or 
directing the course of administrative matters, the Court nevertheless 
emphasizes the government has an obligation to administer the trade 
and customs laws in an expeditious manner. 


SCHEDULE OF CONSOLIDATED CASES 
American Chain Assoc. v. United States, Court No. 93-06—00355. 
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(Slip Op. 94-136) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
FRANCE S.A., SKF GMBH, SKF INDUSTRIE, S.PA., SKF (U.K.) LTp. AND 
SKF SvERIGE, AB, FAG KUGELFISCHER GEORG SCHAFER KGAA, FAG 
CUSCINETTI S.PA., FAG (UK) Lrp., BARDEN Corp, (UK) Lrp., FAG 
BEARINGS CorP, BARDEN CorRP, BARDEN PRECISION BEARINGS CORP, 
RHP BEARINGS AND RHP BgEarINGs INC., PEER BEARING Co., Koyo 
SEIKO Co., Lrp., Koyo Corp or U.S.A., NSK Ltp., NSK Corp, SNR 
ROULEMENTS, NTN BEARING CORP OF AMERICA, AMERICAN NTN BEAR- 
ING MANUFACTURING Corp, NTN Corp, AND NTN KUGELLAGERFABRIK 
(DEUTSCHLAND) GMBH DEFENDANT-INTERVENORS 


Consolidated Court No. 92-06-00422 


Plaintiff moves pursuant to Rule 56.1 of the Rules of this Court for partial judgment on 
the agency record, challenging certain aspects of the Department of Commerce, Interna- 
tional Trade Administration’s (“ITA”) final determination in Antifriction Bearings (Other 
Than Tappered Roller Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). Plaintiff alleges 
that the following actions by the ITA, with respect to Germany, France, Italy, Japan, Swe- 
den and the United Kingdom, were unsupported by substantial evidence on the adminis- 
trative record and not in accordance with law: (1) the ITA’s use of a methodology for 
adjusting United States price (“USP”) and foreign market value (“FMV”) for value added 
tax (“VAT”) that (A) improperly allowed a USP adjustment and misapplied best informa- 
tion available, (B) incorrectly calculated tax base for U.S. sales, (C) failed to measure the 
tax incidence or “pass through” of tax to the home market consumer, (D) failed to impose a 
cap on the VAT adjustment to USP and (E) granted a circumstance of sale (“COS”) adjust- 
ment to FMV to achieve tax neutrality; (2) allowance of a COS adjustment for currency 
hedging expenses; (3) incorrect treatment of commissions on purchase price transactions 
in the calculation of FMV; (4) incorrect calculation of cash deposit rates; (5) application of 
a new “all other” rate for cash deposits to unreviewed companies; (6) failure to remove 
home market commission expenses from sales price before making the sales price to cost 
of production (“COP”) comparison in the calculation of FMV for SKF GmbH (“SKF-Ger- 
many”); (7) incorrect calculation of home market credit expenses for SKF Industrie, 
S.p.A. (“SKF-Italy”); (8) failure to correct a clerical error in FAG Cuscinetti S.p.A.’s 
(“FAG-Italy”) reported financial expenses; (9) failure to add an amount for profit to the 
data FAG-Italy submitted in lieu of related-party transfer prices for purposes of 
constructed value (“CV”) and COP analyses; (10) allowance of a COS adjustment to FMV 
for FAG-Italy for expenses incurred by FAG Kugelfischer Georg Schafer KGaA (“FAG- 
Germany”); (11) allowance of a direct COS adjustment to home market price for FAG-Ita- 
ly’s technical services and warranty expenses; (12) removal of home market packing costs 
from SNR’s home market price in the calculation of FMV; (13) incorrect treatment of SKF- 
Italy’s warehouse expense; (14) allowance of a duty drawback adjustment to USP for SKF- 
Italy; (15) incorrect calculation of Meter, S.p.A.’s credit expenses; and (16) allowance of an 
adjustment to USP for FAG-Italy, FAG (UK) Limited and FAG-Germany for freight 
expenses reimbursed. 

Held: Plaintiff's motion is granted in part and this case is remanded to the ITA: to 
examine the administrative record to determine the exact monetary amount of VAT paid 
on each sale in the home market and to assure that the amount added to the comparable 
USP sale pursuant to 19 U.S.C. § 1677a(d)(1)(C) (1988) is less than or equal to this 
amount; to add the full amount of VAT paid in the home market to FMV without adjust- 
ment; to treat currency hedging expenses as indirect selling expenses pursuant to 
19 C.ER. §353.56(b) (2) (1992); to reinstate the “all other” cash deposit rate applicable 
prior to these final results for entries which have not become subject to assessment pur- 
suant to a subsequent administrative review; to remove unaccounted for home market 
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commission expenses from sales price before making the sales price to cost of production 
comparison in the calculation of FMV for 5KF-Germany; to correct the clerical error relat- 
ing to percentage of the value reported as “COMI” with respect to FAG-Italy’s financial 
expenses and to adjust FMV for FAG-Italy if this correction indicates that such an adjust- 
ment is appropriate; to add an amount for profit no less than eight percent to the COP data 
which was submitted in lieu of related-party transfer prices for FAG-Italy with respect to 
calculation of CV; to determine whether FAG-Italy’s technical services and warranty 
expenses meet the standard required for those expenses to be treated as direct expenses 
and subtracted from FMV in accordance with this opinion; to develop a methodology 
which removes technical services and warranty expenses incurred on sales of out-of-scope 
merchandise from any adjustments made to FMV for FAG-Italy’s technical services and 
warranty expenses. If no viable method can be developed, the ITA is to deny such adjust- 
ment in its calculation of FMV. The ITA is also to determine whether SKF-Italy’s U.S. 
bonded warehouse functioned as a warehouse or as a transport facility and to adjust USP 
if it finds that this expense was incurred incident to bringing SKF-Italy’s merchandise to 
the place of delivery in the United States. The ITA is to explain how it concluded that SKF- 
Italy had sufficient imports of raw materials to warrant a duty drawback adjustment to 
USP or, if it is unable to do so, to recalculate USP for SKF-Italy without an adjustment for 
duty drawback. Plaintiff's motion is denied in all other respects. 
[Plaintiff's motion granted in part and denied in part; case remanded to the ITA.] 


(Dated August 26, 1994) 


Frederick L. Ikenson. PC. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, V and 
Larry Hampel) for plaintiff, Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, Wesley K. Caine and Robert 
A. Weaver) for plaintiff-intervenor The Torrington Company. 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); of 
counsel: Stephen J. Claeys, Craig R. Giesze, Dean A. Pinkert, Thomas H. Fine and Alicia 
Greenidge, Attorney-Advisors, Office of the Chief Counsel for Import Administration, 
U.S. Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Alice A. Kipel, Juliana M. Cofrancesco and 
Thomas J. Trendl) for defendant-intervenors SKF USA Inc., SKF France S.A., SKF 
GmbH, SKF Industrie, S.p.A., SKF (U.K.) Limited and SKF Sverige, AB. 

Grunfeld, Desiderio, Lebowitz & Silverman (Max F. Schutzman, Andrew B. Schroth, 
David L. Simon and Matthew L. Pascocello) for defendant-intervenors FAG Kugelfischer 
Georg Schafer KGaA, FAG Cuscinetti SpA, FAG (UK) Limited, Barden Corporation (UK) 
Limited, FAG Bearings Corporation, The Barden Corporation and Barden Precision 
Bearings Corporation. 

Covington & Burling (Harvey M. Applebaum, David R. Grace and Thomas A. 
Robertson) for defendant-intervenors RHP Bearings and RHP Bearings Inc. 

Venable, Baetjer, Howard & Civiletti (John M. Gurley and Lindsay B. Meyer) for defen- 
dant-intervenor Peer Bearing Company. 

Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Neil R. Ellis, T. George Davis 
and Niall P Meagher) for defendant-intervenors Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. 

Coudert Brothers (Robert A. Lipstein, Matthew P Jaffe, Nathan V. Holt, Grace W. Lawson 
and Alice E.M.. Aragones) for defendant-intervenors NSK Ltd. and NSK Corporation. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell, David L. Simon, Philip 
S. Gallas, Jeffrey S. Grimson, Andrew B. Schroth and Matthew L. Pascocello) for defen- 
dant-intervenor SNR Roulements. 

Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune v. Kano 
and Diane A. MacDenaild) for defendant-intervenors NTN Bearing Corporation of Amer- 
ica, American NTN Bearing Manufacturing Corporation, NTN Corporation and NTN 
Kugellagerfabrik (Deutschland) GmbH. 
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OPINION 


TsoucaLas, Judge: Plaintiff, Federal-Mogul Corporation (“Federal- 
Mogul”), challenges certain aspects of the Department of Commerce, 
International Trade Administration’s (“ITA”) determination in Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France; et al.; Final Results of Antidumping Duty Admin- 
istrative Reviews (“Final Results”), 57 Fed. Reg. 28,360 (1992). Amend- 
ments to the Final Results did not alter the results in any respect 
relevant to the issues discussed herein. Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Ger- 
many, Italy, Japan, Romania, Singapore, Sweden, Thailand, and the 
United Kingdom; Amendment to Final Results of Antidumping Duty 
Administrative Reviews, 57 Fed. Reg. 32,969, (1992); Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, Sweden, and the United Kingdom; 
Amendment to Final Results of Antidumping Duty Administrative 
Reviews, 57 Fed. Reg. 59,080 (1992). 

Numerous defendant-intervenors oppose plaintiff's challenge. 


BACKGROUND 


On June 28, July 19 and August 14, 1991, the ITA announced its initi- 
ation of administrative reviews of respondents’ ball bearing, cylindrical 


roller bearing and spherical plain bearing imports. Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From the 
Federal Republic of Germany, France, Italy, Japan, Romania, Singa- 
pore, Sweden, Thailand, and the United Kingdom; Initiation of Anti- 
dumping Administrative Reviews, 56 Fed. Reg. 29,618 (1991); Initiation 
of Antidumping and Countervailing Duty Administrative Reviews, 
56 Fed. Reg. 33,251 (1991); Initiation of Antidumping and Countervail- 
ing Duty Administrative Reviews, 56 Fed. Reg. 40,305 (1991). 

On March 31, 1992, the ITA published its preliminary determinations 
in the second administrative reviews. Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France; Prelim- 
inary Results of Antidumping Duty Administrative Reviews and Partial 
Termination of Administrative Reviews, 57 Fed. Reg. 10,859 (1992); 
57 Fed. Reg. 10,862 (1992) (Federal Republic of Germany); 57 Fed. Reg. 
10,865 (1992) (Italy); 57 Fed. Reg. 10,868 (1992) (Japan); 57 Fed. Reg. 
10,875 (1992) (Sweden); 57 Fed. Reg. 10,878 (1992) (United Kingdom). 

On June 24, 1992, the ITA published the consolidated Final Results of 
nine administrative reviews. Final Results, 57 Fed. Reg. at 28,360. 

Federal-Mogul! now moves pursuant to Rule 56.1 of the Rules of this 
Court for partial judgment on the agency record. Plaintiff alleges that 
the following actions by the ITA, with respect to Germany, France, Italy, 
Japan, Sweden and the United Kingdom, were unsupported by substan- 
tial evidence on the administrative record and not in accordance with 
law: (1) the ITA’s use of a methodology for adjusting United States price 
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(“USP”)! and foreign market value (“FMV”)? for value added tax 
(“VAT”) that (A) improperly allowed a USP adjustment and misapplied 
best information available (“BIA”), (B) incorrectly calculated tax base 
for U.S. sales, (C) failed to measure the tax incidence or “pass through” 
of tax to the home market consumer, (D) failed to impose a cap on the 
VAT adjustment to USP and (E) granted a circumstance of sale (“COS”) 
adjustment to FMV to achieve tax neutrality; (2) allowance of a COS 
adjustment for currency hedging expenses; (3) incorrect treatment of 
commissions on purchase price (“PP”) transactions in the calculation of 
FMV; (4) incorrect calculation of cash deposit rates; (5) application of a 
new “all other” rate for cash deposits to unreviewed companies; (6) fail- 
ure to remove home market commission expenses from sales price 
before making the sales price to cost of production (“COP”) comparison 
in the calculation of FMV for SKF GmbH (“SKF-Germany”); (7) incor- 
rect calculation of home market credit expenses for SKF Industrie, 
S.p.A. (““SKF-Italy”); (8) failure to correct a clerical error in FAG Cusci- 
netti S.p.A.’s (“FAG-Italy”) reported financial expenses; (9) failure to 
add an amount for profit to the data FAG-Italy submitted in lieu of 
related-party transfer prices for purposes of constructed value (“CV”) 
and COP analyses; (10) allowance of a COS adjustment to FMV for FAG- 
Italy for expenses incurred by FAG Kugelfischer Georg Schafer KGaA 
(“FAG-Germany”); (11) allowance of a direct COS adjustment to home 
market price for FAG-Italy’s technical services and warranty expenses; 
(12) removal of home market packing costs from SNR’s home market 
price in the calculation of FMV; (13) incorrect treatment of SKF Italy’s 
warehouse expense; (14) allowance of a duty drawback adjustment to 
USP for SKF-Italy; (15) incorrect calculation of Meter, S.p.A.’s 
(“Meter”) credit expenses; and (16) allowance of an adjustment to USP 
for FAG-Italy, FAG (UK) Limited (“FAG-UK”) and FAG-Germany for 
freight expenses reimbursed. Federal-Mogul Corporation’s First 
Motion for Partial Judgment Upon the Agency Record at 10-124 
(“Plaintiff's Brief”). 


DISCUSSION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

This Court must uphold the ITA’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 


1 Purchase price and exporter’s sales price (“ESP”) are the two types of United States price. USP. purchase price and 
ESP are defined at 19 U.S.C. § 1677a (1988). 


2 FMV is defined at 19 U.S.C. § 1677b(a) (1988). 





80 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 37, SEPTEMBER 14, 1994 


differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 


1. Treatment of Value Added Tax: 

Adjustments to USP for consumption taxes forgiven on merchandise 
which is exported to the United States are governed by 19 U.S.C. 
§ 1677a(d)(1)(C) (1988) which states: 


(d) Adjustments to purchase price and exporter’s sales 
price 
The purchase price and the exporter’s sales price shall be 
adjusted by being— 
(1) increased by— 
ok * ES * * cS ok 
(C) the amount of any taxes imposed in the country of 
exportation directly upon the exported merchandise or compo- 
nents thereof, which have been rebated, or which have not 
been collected, by reason of the exportation of the merchandise 
to the United States, but only to the extent that such taxes are 
added to or included in the price of such or similar merchandise 
when sold in the country of exportation; * * * 
A. USP Adjustment and Use of Best Information Available: 

Federal-Mogul first argues that the ITA unlawfully granted respon- 
dents an adjustment to USP for tax forgiven on exported anti-friction 
bearings. Plaintiff claims that the ITA did not know the amount of tax 
collected on respondents’ home market sales, the amount of tax passed 
through to their home market consumers, or the amount of tax forgiven 
on their exports. Plaintiff’s Brief at 11-12. Plaintiff argues that, as 
respondents’ reported home market sales were net of VAT, the ITA could 
not determine the value on which taxes were based on home market 
sales and, consequently, did not know the value against which tax was 
forgiven on export sales. Jd. at 12. In addition, Federal-Mogul asserts 
that the ITA erred in applying nonadverse BIA to grant respondents the 
maximum lawful upward adjustment to USP insofar as respondents 
failed to provide required VAT information. Jd. at 12-16. 

In the Final Results, the ITA stated, “[Wle are satisfied that the 
record shows that the taxes were charged and paid on home market 
sales. Therefore, the respondents are entitled to the adjustment to U.S. 
price.” Final Results, 57 Fed. Reg. at 28,420. The ITA argues that 
respondents provided information on their country’s tax laws, 
described the taxes levied upon home market sales, stated the amount of 
those taxes, described how taxes were calculated and showed that 
export sales were exempt from those taxes. Defendant’s Memorandum 
in Opposition to Plaintiff’s Motion for Partial Judgement Upon the 
Agency Record (“Defendant’s Brief”) at 11. The ITA explained its meth- 
odology for adjusting USP as follows: 


We calculated the addition to USP by applying the HM [home 
market] tax rate to the net USP after all other adjustments were 
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made. This imputed tax amount is BIA, because HM sales were 
reported net of VAT, and we are thus unable to determine what the 
home market tax base was. 


Final Results, 57 Fed. Reg. at 28,420. 

The ITA argues that, since each country’s tax base was the invoice 
price but invoice prices ranged from ex-factory prices to prices which 
included transportation, insurance and other expenses, it employed a 
USP net of all other adjustments—a price “analogous to an ex-factory 
price.” Defendant’s Brief at 13-15. The ITA contends that it did not 
impermissibly favor respondents as they supported their entitlement to 
a USP adjustment and the ITA used the smallest possible basis to calcu- 
late their USP tax adjustment, thereby increasing respondents’ cash 
deposit rates. Id. at 14-15. 

Defendant-intervenors, SKF USA Inc., SKF France, S.A., SKF 
GmbH, SKF Industrie, S.p.A., SKF (U.K.) Limited, SKF Sverige, AB 
(“SKF”), RHP Bearings, RHP Bearings Inc. (“RHP”), Koyo Seiko Co., 
Ltd., Koyo Corporation of U.S.A. (“Koyo”), NSK Ltd. and NSK Corpora- 
tion (“NSK”) argue that in situations such as here, where home market 
prices are invoiced exclusive of tax, the provisions of 19 U.S.C. 
§ 1677a(d)(1)(C) do not apply and an adjustment need not be made to 
USP. Opposition of SKF USA Inc., SKF Industrie, S.p.A., SKF (U.K.) 
Limited, SKF Sverige AB, SKF France, S.A., and SKF GmbH to Feder- 
al-Mogul’s Motion for Judgment on the Agency Record (“SKF’s Brief ”) 
at 5-7; Opposition of Defendant-Intervenors to Plaintiff’s Motion for 
Judgment on the Agency Record (“RHP’s Brief”) at 4-5; Defendant-In- 
tervenors’ Memorandum in Opposition to Plaintiff’s Motion for Partial 
Judgment Upon the Agency Record (“Koyo’s Brief”) at 13, n.6; NSK’s 
Response Memorandum in Opposition to Federal-Mogul’s Partial 
Motion for Judgment on the Agency Record (“NSK’s Brief”) at 8-10. 

The plain language of the statute requires that USP be increased by 
the amount of any indirect tax imposed on sales of the subject merchan- 
dise in the home market, regardless of whether FMV is reported net tax 
or not. Zenith Elecs. Corp. v. United States, 10 CIT 268, 275-82, 633 F. 
Supp. 1382, 1388-94 (1986), appeal dismissed, 875 F.2d 291 (Fed. Cir. 
1989). Although respondents reported home market sales net of VAT, 
respondents’ tax authorities tax home market sales and exempt exports 
from such taxes. Therefore, an adjustment to USP for tax forgiven on 
exports is required by the statute. This Court has previously affirmed 
the methodology that the ITA used in this case to adjust USP in its dis- 
cussion of the tax base issue with respect to each of the six countries 
herein involved. Federal-Mogul Corp. v. United States, 17 CIT ° 
___, 824 F Supp. 230, 233 (1993) (Germany); Federal-Mogul Corp. v. 
United States,17CIT__, , 824 F Supp. 223, 226 (1993) (France); 
Federal-Mogul Corp. v. United States, 17 CIT 827 F. Supp. 767, 770 
(1993) (Italy); Federal-Mogul Corp. v. United States, 17 CIT , , 813 F 
Supp. 856, 866 (1993) (Japan); Federal-Mogul Corp. v. United States, 17 
CIT _, 824 F. Supp. 1082, 1085 (1993) (Sweden); Federal-Mogul 
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Corp. v. United States, 17CIT __,__, 824 F. Supp. 215, 218 (1993) 
(United Kingdom). 

The record reveals the tax rate applicable to respondents’ home mar- 
ket sales. The ITA applied the foreign market tax rate to a USP calcu- 
lated at an appropriate point in the chain of commerce. Therefore, the 
Court finds that the ITA appropriately determined that USP adjust- 
ments were warranted for taxes forgiven on respondents’ exports. 

Federal-Mogul also asserts that the ITA’s application of BIA was 
impermissibly favorable to respondents. The BIA implementing regula- 
tion allows the ITA to consider the cooperativeness of parties in deter- 
mining what constitutes BIA. 19 C.FR. § 353.37(b) (1992).3 The ITA 
explained its BIA policy as follows: 


[W]e applied the following two tiers of BIA in situations where we 
were unable to use a company’s response for purposes of determin- 
ing that company’s dumping margin: 

1. When a company refused to cooperate with the Department or 
otherwise significantly impeded these proceedings, we used as BIA 
the higher of (1) the highest of the rates found for any firm for the 
same class or kind of merchandise in the same country of origin in 
the less than fair value investigation or prior administrative 
reviews; or (2) the highest rate found in this review for any firm for 
the same class or kind of merchandise in the same country of origin. 

2. When a company substantially cooperated with our requests 
for information including, in some cases, verification, but failed to 


provide the information requested in a timely manner or in the 
form required, we used as BIA the higher of (1) the highest rate 
(including the “all others” rate) ever applicable to the firm for the 
same class or kind of merchandise from either the LTF'V investiga- 
tion or a prior administrative review; or (2) the highest calculated 
rate in this review for the class or kind of merchandise for any firm 
from the same country of origin. 


Final Results, 57 Fed. Reg. at 28,379. 

The United States Court of Appeals (“CAFC”) has upheld the ITA’s 
two-tier BIA policy, describing it as “a reasonable and permissible exer- 
cise of the ITA’s statutory authority.” Allied-Signal Aerospace Co. v. 
United States, 996 F.2d 1185, 1192 (Fed. Cir. 1993) 

The ITA is in the best position to know what information it requires 
and what information will satisfy those requirements. Here, the ITA 
applied BIA in the manner articulated in its BIA policy as it deemed 
appropriate in light of the sufficiency of the information it received from 
respondents. The Court cannot dispute the ITA’s application of BIA by 
characterizing respondents as uncooperative, thereby justifying a more 
stringent BIA than that which the ITA deemed appropriate and applied. 
Accordingly, the Court finds that the ITA properly applied BIA in the 
calculation of respondents’ USP adjustments. 


3 See 19 U.S.C. § 1677e(c) (1988). 
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B. Tax Base: 

Federal-Mogul also argues that, in adjusting USP for VAT forgiven on 
exports, the ITA applied the VAT rate to a tax base that was excessive in 
that it included profit and duty drawback. Plaintiff’s Brief at 16-17. 

In treating the tax base, the ITA 

calculated the addition to USP by applying the HM tax rate to the 
net USP after all other adjustments were made. This imputed tax 
amount is BIA, because HM sales were reported net of VAT, and we 
are thus unable to determine what the home market tax base was. 


Final Results, 57 Fed. Reg. at 28,420. 

Defendant explains that, in calculating the tax base, it evaluates the 
home market price and then uses, as the tax base for export sales, the 
price at the most comparable point in the chain of commerce for such 
sales. The ITA explains that, since here the home market price was a 
final sales price, it used a final sales price to calculate U.S. sales tax. 
Defendant’s Brief at 17. 

Federal-Mogul fails to cite statutory or other support for the position 
that profit should be excluded from the tax base. It is well established 
that profit is correctly a part of the calculation of USP. Timken Co. v. 
United States, 11 CIT 786, 811-14, 673 F. Supp. 495, 518-21 (1987). It 
makes sense that the tax base will include the manufacturer’s profit 
regardless of whether the tax base is an ex-factory price, a retail or 
wholesale price, or some other price along the chain of commerce. This 
Court has held that the ITA’s use of the net USP including profit as the 
tax base is reasonable and in accordance with law. Federal-Mogul Corp., 
17CITat__, 813 F Supp. at 866. This Court adheres to that position. 
Federal-Mogul is correct in its assertion that duty drawback is not a part 
of the price of exported merchandise and, therefore, may not be included 
in any calculation of tax base for forgiven taxes. However, plaintiff has 
not presented a scintilla of evidence demonstrating that the ITA 
included duty drawback in its calculation of respondents’ tax base. 
Therefore, the Court sustains the ITA’s use of the net USP including 
profit. 


C. Tax Incidence 
Federal-Mogul also argues that the ITA erroneously adjusted USP for 
VAT forgiven on respondents’ exports without measuring the amount of 
tax passed through to home market consumers. Plaintiff’s Brief at 
17-18. Federal-Mogul contends that the phrase in 19 US.C. 
§ 1677a(d)(1)(C), which reads “but only to the extent that such taxes are 
added to or included in the price of such or similar merchandise when 
sold in the country of exportation,” requires the measurements. Id. at 
18. 
In the Final Results, the ITA stated: 
[W]e have not attempted to measure the amount of tax incidence in 
the home market. We do not agree that the statutory language, 
limiting the amount of adjustment to the amount of consumption 
tax “added to or included in the price” of bearings sold in the home 
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market, requires the Department to measure the home market tax 
incidence. 
Final Results, 57 Fed. Reg. at 28,420. 

Koyo, NSK, and SKF argue that the plain language of the statute con- 
tains no hint that Congress sought to require the ITA to measure the 
amount of tax passed through to home market consumers. SKF’s Brief 
at 11; Koyo’s Brief at 41; NSK’s Brief at 18. 

This issue was resolved by the CAFC in Daewoo Elecs. Co. v. United 
States, 6 F.3d 1511 (1993), cert. denied sub nom., Int’l Union of Elec., 
Elec., Technical, Salaried and Mach. Workers, AFL-CIO, 1145S. Ct. 2672 
(1994). The court in Daewoo held that the ITA is not required to conduct 
a tax incidence analysis in order to adjust USP to account for the home 
market VAT. Id. at 1518-19. See also Federal-Mogul Corp., 17 CIT at 
___, 813 F Supp. at 862-63. The CAFC upheld the ITA’s interpretation 
of the language, “only to the extent that such taxes are added to or 
included in the price of such or similar merchandise when sold in the 
country of exportation,” in 19 U.S.C. § 1677a(d)(1)(C) as requiring only 
an examination of exporters’ customary business records. The CAFC 
found that 


[i]fan exporter’s records show that a tax was either a separate “add 
on” to the domestic price or, although not separately stated, was, in 
fact, included in the price and that the taxes were paid to the gov- 
ernment, that satisfies the tax inquiry required by the statute for 


an adjustment of the USP 


Daewoo Elecs. Co., 6 F.3d at 1516-17. 

In the case at bar, the record shows that the ITA has met the CAFC’s 
standard with respect to all of the defendant-intervenors herein 
involved. Therefore, in accordance with this Court’s prior decision and 
the Daewoo decision, the Court finds that the ITA’s determination that 
19 U.S.C. § 1677a(d)(1)(C) does not require the ITA to conduct an analy- 
sis of tax incidence in defendant-intervenors’ antifriction bearing mar- 
kets is reasonable and supported by law. 


D. Cap on VAT Adjustment to USP: 

Federal-Mogul next argues that, even assuming full pass through of 
home market tax, the monetary amount added to USP should be capped 
by the actual amount of tax paid in the home market. Plaintiff's Brief at 
21-22. 

The ITA essentially agrees that the addition to USP should be capped 
by the absolute amount of tax collected on home market sales but 
believes that the proper vehicle for accomplishing such a “cap” is 
through the COS adjustment to FMV. Defendant’s Brief at 31. 

The Court resolved this issue in Federal-Mogul Corp.,17CITat__, 
813 F Supp. at 860-63. The statute requires the ITA to “cap” the 
amount of the adjustment to USP by the actual amount of tax paid on 
sales in the home market. Therefore, the Court orders the ITA to 
examine the administrative record to determine the exact monetary 
amount of VAT paid on each sale in the home market and to assure that 





U.S. COURT OF INTERNATIONAL TRADE 85 


the amount added to the comparable USP sale is less than or equal to 
this amount. In this case, the amounts paid in the home market as VAT 
were maintained in separate accounts in respondents’ company books 
and records. This documentation represents evidence that these were 
the amounts actually paid as VAT on home market sales. The ITA is 
instructed to examine the administrative record to determine if any 
other evidence contradicts this. If none is found, the ITA is instructed to 
use the amount of VAT paid on each home market sale as supported by 
the VAT account records as a “cap” on the amount of the adjustment 
made to the comparable USP sale pursuant to 19 U.S.C. § 1677a(d) 
(1)(C). If the administrative record supports the use of some other 
amount as the “cap,” the ITA is instructed to use that other amount. 


E. Circumstance of Sale Adjustment to FMV: 

Plaintiffs last VAT argument is that the ITA acted without authority 
when it granted respondents a COS adjustment to FMV. Plaintiff’s Brief 
at 22. 

The ITA claims that the “multiplier effect” distorted respondents’ 
dumping margins. Defendant’s Brief at 20. The ITA attempted to 
achieve tax neutrality by eliminating the absolute difference between 
the VAT amount paid on respondents’ home market sales and the addi- 
tion for the VAT made to the comparable U.S. sales price by making a 
circumstance of sale adjustment to FMV pursuant to 19 U.S.C. 


§ 1677b(a)(4)(B) (1988).4 The ITA explained its methodology in the 
Final Results as follows: 


Because all HM sales were reported net of VAT, we added the 
same VAT amount to FMV as that calculated for USP This is equiv- 
alent to calculating the actual HM tax and then performing a COS 
adjustment to FMV to eliminate the absolute difference between 
the amount of tax in each market * * *. [W]e are relying on the 
Department’s broad statutory authority to make adjustments for 
such differences in the circumstances of sale. 


Final Results, 57 Fed. Reg. at 28,419. 

The ITA contends that 19 U.S.C. § 1677b(a)(4)(B) gives it broad 
authority to grant COS adjustments and that “differences in taxation 
are no different than any other difference in expenses between the two 
markets.” Defendant’s Brief at 22-23. 

FAG Kugelfischer Georg Schafer KGaA, FAG Cuscinetti SpA, FAG 
(UK) Limited, Barden Corporation (UK) Limited, FAG Bearings Corpo- 
ration and Barden Precision Bearings Corporation (“FAG”) and Koyo 
essentially agree with the ITA. See Memorandum of Defendant-Interve- 
nors FAG Kugelfischer Georg Schafer KGaA FAG Cuscinetti SpA, FAG 
(UK) Limited, Barden Corporation (UK) Limited, FAG Bearings Corpo- 
ration and Barden Precision Bearings Corporation in Opposition to 
Plaintiff's First Motion for Partial Judgment Upon the Agency Record 
(“FAG’s Brief”) at 19-20; Koyo’s Brief at 36-37. 


4 See also 19 C.ER. § 353.56 (1992). 





86 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 37, SEPTEMBER 14, 1994 


Federal-Mogul argues that the antidumping law does not intend or 
permit adjustments for commodity taxes to achieve tax neutrality. In 
support, Federal-Mogul cites to the extensive legislative history of the 
original Antidumping Act of 1921 and its subsequent amendments. 
Plaintiff’s Brief at 24-28. 

The Court finds that the ITA improperly adjusted FMV for respon- 
dents’ commodity taxes. See Zenith Elecs. Corp. v. United States, 988 
F.2d 1573, 1580-82 (Fed. Cir. 1993); see also Federal-Mogul-Corp., 
17CIT at _, 813 F. Supp at 863-65. In Zenith, the CAFC held that 
19 U.S.C. § 1677a(d)(1)(C) “does not provide for any adjustments to 
FMV to correct for tax-related distortion of the dumping margin.” 
Zenith, 988 F.2d at 1580. The CAFC held that title 19 permits tax adjust- 
ments only to USP Jd. Further, the court stated that the legislative his- 
tory of § 1677a(d)(1)(C) “does not suggest that Congress sought tax 
neutrality when it fashioned the adjustment provision.” Id. at 1582. 
Accordingly, pursuant to Zenith and this Court’s prior decisions, the 
Court holds that the ITA may not use a circumstance of sale adjustment 
to compute commodity tax adjustments in accord with § 1677a(d)(1)(C) 
rather than § 1677b(a)(4)(B). 

The antidumping statute clearly contemplates a comparison between 
a FMV value which includes the VAT and an adjustment to USP in the 
amount of any taxes which have been forgiven pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C). However, in situations such as here where FMV has 
been reported net of VAT, the ITA must determine the correct VAT 
amount to be added to FMV based on the verified record before it. Where 
the record shows that the full VAT amount was paid on a home market 
sale, the ITA is required to add the full VAT amount for that sale to the 
FMV without any adjustments. Where the record shows that the VAT 
rate varies or where the manufacturer did not pay the full VAT amount, 
the ITA is required to add only the amount of tax actually paid on each 
home market sale to FMV. Hence, this Court remands this case to the 
ITA to allow the ITA to add the full amount of VAT actually paid on home 
market sales to FMV without adjustment. 


2. Currency Hedging Expenses: 

The ITA granted FAG-Germany, FAG-Italy and RHP adjustments to 
FMV for gains or losses attributed to currency hedging. Plaintiff’s Brief 
at 49. In the Final Results, the ITA stated: 


In the first review, the Department found that if a respondent 
“clearly demonstrated * * * that, through the use of forward mar- 
kets, it received different amounts for its U.S. sales than our cal- 
culations would normally indicate, it is appropriate for the 
Department to take this action into account,” because “[florward 
markets are clearly a tool that businesses can use to insure the 
actual return they receive on their sales.” Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the 
Federal Republic of Germany; Final Results of Antidumping 
Administrative Review, 56 FR 31726 (July 11, 1991). The Depart- 
ment also ruled that “[t]o demonstrate that hedging has affected 
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the actual exchange rate that it has received for its sales, a respon- 
dent must show * * * the actual exchange rate contracts that it 
entered into and demonstrate that these contracts are tied directly 
to the sales made during the period of review.” Ibid. Accordingly, in 
these reviews, the Department made adjustments for hedging gains 
and losses where respondents have shown that these gains and 
losses are tied directly to sales of covered merchandise during the 
second review period. 


Final Results, 57 Fed. Reg. at 28,413. 

Federal-Mogul challenges adjustments to USP for the gains and 
losses respondents realized on currency hedging. plaintiff argues that 
hedging affects currency transactions between the respondents and 
financial institutions, but has no effect upon “the price at which mer- 
chandise is purchased, or agreed to be purchased” in purchase price 
transactions, or “the price at which merchandise is sold or agreed to be 
sold” in exporter’s sales price transactions.® Plaintiff's Brief at 51. Fed- 
eral-Mogul also argues that 19 U.S.C. § 1677a(d), (e) (1988) specifies the 
adjustments that can be made to USP and these provisions make no 
allowance for adjustment for currency hedging expenses. Jd. at 51-52. 

The ITA argues that it is granted broad discretion in determining 
when “differences in circumstances of sale” exist. Defendant states that 
the question of whether an adjustment for currency hedging should be 
made has arisen in several cases before this court. Defendant argues 
that decisions which have addressed this topic have never challenged 
the ITA’s authority to make an adjustment to FMV for currency hedg- 
ing, but have instead focused on whether the party claiming the adjust- 
ment has established a sufficiently direct relationship between the 
hedging activities and the sales under review. Defendant’s Brief at 46. 
Defendant further argues that the goal of the antidumping law is to 
make fair comparisons and this cannot occur without accounting for 
currency hedging. Defendant’s Brief at 47. 

FAG argues that the purpose of an administrative review is to deter- 
mine the difference between the level of profit realized by a firm on sales 
in the U.S. and its sales in the home market or in a third country. FAG 
claims that the ITA must compare a producer’s return on U.S. sales to its 
return on home market or third country sales. If a producer realizes a 
return which is affected by its currency hedging activities, FAG argues 
that these effects should be accounted for. FAG compares an adjustment 
for currency hedging expenses to adjustments made for price discounts 
and rebates which, it claims, are well-recognized as adjustments made 
directly to price or as COS adjustments. FAG argues that currency hedg- 
ing expenses, like discounts and rebates, affect the price received by the 
foreign producer. FAG’s Brief at 34-36. 

This Court rejected similar arguments in Torrington Co. v. United 
States, 17CIT__—,__, 832 F Supp. 379, 390-93 (1993). Profits or 
losses generated through currency hedging activities relating to trans- 


5 See 19 US.C. § 1677a(b), (c) (1988). 
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fer of funds generated in the U.S. have nothing directly to do with the 
price paid for respondents’ merchandise in the U.S. market. Gains and 
losses resulting from currency hedging are part of the indirect expenses 
of acompany doing business in the U.S. market and should be treated as 
such pursuant to 19 C.FR. § 353.56(b)(2) (1992). 

Therefore, this Court finds that the ITA’s treatment of currency 
hedging expenses as direct expenses subject to a COS adjustment to 
FMV is not in accordance with law. This issue is remanded to the ITA 
with instructions to treat these hedging expenses as indirect selling 
expenses. 


3. Commissions on Purchase Price Transactions: 


Federal-Mogul asserts that the ITA incorrectly calculated FMV with 
respect to respondents’ purchase price transactions. Plaintiff's Brief at 
39. Plaintiff argues that the ITA should add to FMV the indirectly 
related selling expenses incurred in the home market that relate to pur- 
chase price export transactions on which commissions were removed. 
Id. at 39-42. Essentially, plaintiff wants the ITA to reduce the amount of 
indirect selling expenses incurred on home market sales by the amount 
of indirect selling expenses incurred on home market sales with respect 
to purchase price transactions before making the commission offset 
adjustment to FMV. Jd. at 42. 

The ITA argues that, even assuming that the expenses at issue are 
U.S. indirect selling expenses, Federal-Mogul does not point to any 
authority which would allow deduction of these expenses from home 
market indirect selling expenses prior to the adjustment of FMV for US. 
commissions pursuant to § 353.56(b)(1). 19 C.ER. §353.56(b)(1) (1992). 
Defendant’s Brief at 39. The ITA made this argument in the Final 
Results, stating, “We are only authorized to offset commissions paid in 
one market with indirect selling expenses from the other market in 
cases in which no commissions are paid in the other market.” Final 
Results, 57 Fed. Reg. at 28,407. 

The Court is unpersuaded by plaintiff's argument. Federal-Mogul has 
established no statutory authority for the adjustment it proposes. More- 
over, Federal-Mogul’s proposal ignores the fact that the statute and reg- 
ulations distinguish between purchase price and ESP sales in regard to 
permissible price adjustments. 19 U.S.C. § 1677a (1988); see also Smith- 
Corona Group Consumer Prod. Div., SCM Corp. v. United States, 713 
F.2d 1568, 1577-79 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984) 
(affirming ESP commission offsets premised on the statutory difference 
between ESP and purchase price transactions). The antidumping stat- 
ute provides a basis for the removal of indirect selling expenses from 
USP with respect to ESP 19 U.S.C. § 1677a(e)(2) (1988). There is no cor- 
ollary statutory provision permitting removal of indirect selling 
expenses with respect to purchase price transactions. 

In this case, sales commissions were paid on U.S. sales but were not 
paid on home market sales. Commission adjustments are governed by 
19 C.ER. § 353.56(b) (1992). This regulation sets out a “special rule” 
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which allows an adjustment to FMV when commissions are paid on sales 
in the United States, but no commissions are paid on sales in the home 
market. 19 C.FR. § 353.56(b)(1). Under such circumstances, the ITA 
will make an adjustment to FMV for home market indirect selling 
expenses up to the level of the commission expense removed from USP. 
Nowhere within the language of §353.56(b)(1) is there any support for 
an adjustment of the type that Federal-Mogul seeks. Subsection (b)(2) of 
this regulation concerns the Secretary’s power to deduct indirect selling 
expenses from FMV only in ESP situations. 19 C.FR. § 353.56(b)(2) 
(1992). 

The Court finds that the ITA was bound by § 353.56(b)(1) in adjusting 
for U.S. commissions. As the ITA’s adjustment for sales commissions 
pursuant to 19 C.ER. § 353.56(b)(1) was reasonable and in accordance 
with law, the Court affirms said adjustment to FMV for U.S. sales 
commissions. 


4. Calculation of Cash Deposit Rates: 


In this review, the ITA used two different methodologies for the 
assessment of antidumping duties and for the establishment of future 
cash deposit rates. Defendant’s Brief at 50. To calculate the assessment 
rate for ESP sales, the ITA “divided the total PUDD (potential uncol- 
lected dumping duties—calculated as the amount by which FMV 
exceeded USP) for the reviewed sales by the total entered value of those 
sales.” Id. (emphasis added). To calculate the estimated cash deposit 
rate for ESP sales, the ITA “divided each exporter’s PUDD by the total 
net U.S. price for that exporter’s sales * * *.” Id. (emphasis added). 

Federal-Mogul contends that since the cash deposit rate is applied to 
the entered value of future entries, the ITA’s policy of calculating this 
rate as a percentage of statutory USP rather than as a percentage of the 
entered value results in an under collection of cash deposits on future 
entries. Plaintiff's Brief at 53-54. Plaintiff asserts that calculating each 
respondent’s cash deposit rate as a percentage of the respondent’s total 
entered value for the period reviewed would avoid this result. Jd. at 53. 
Plaintiff contests the use of a methodology which results in an estimated 
cash deposit rate that is different from the assessment duty rate, argu- 
ing that the estimated cash deposit should equal the amount of anti- 
dumping duty found to be due on the most recently reviewed entries. Jd. 
at 53-59. Additionally, Federal-Mogul asserts that cash deposit rates 
must be “as closely tailored to actual antidumping duties as is reason- 
able given data available * * *.” Id. at 57 (quoting Badger-Powhatan, 
Div. of Figgie Int'l, Inc. v. United States, 10 CIT 241, 250, 633 F Supp. 
1364, 1373, appeal dismissed, 808 F.2d 823 (Fed. Cir. 1986)). 

Koyo argues that the ITA is not required to use an identical methodol- 
ogy for computing cash deposits and assessment rates. Koyo’s Brief at 
54. 

Federal-Mogul has said nothing which would cause the Court to 
change the position it has taken previously with respect to calculation of 
cash deposit rates. The Court adheres to its decision on this issue as 
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expressed in Federal-Mogul Corp., 17 CIT at ___, 813 F. Supp. at 
866-68, and finds that the methodology used by the ITA in this review 
was reasonable and in accordance with law. See also Zenith Elecs. Corp. 
v. United States, 15 CIT 394, 401-02, 770 F Supp. 648, 655 (1991); Dae- 
woo Elecs. Co. v. United States, 13 CIT 253, 283, 712 F. Supp. 931, 957 
(1989), modified, 6 F.3d 1511 (Fed. Cir. 1993), cert. denied sub nom., Int'l 
Union of Elec., Elec., Technical, Salaried and Mach. Workers, AFL-CIO, 
1148S. Ct. 2672 (1994). 


5. “All Other” Rate: 


In this administrative review, for manufacturers and exporters who 
were not covered in this review, a prior review, or in the original less- 
than-fair-value (“LTFV”) investigation, and who had therefore received 
the LTFV “all other” cash deposit rate, the ITA used the new “all other” 
rate calculated in this administrative review as the new cash deposit 
rate. Final Results, 57 Fed. Reg. at 28,362. In the Final Results, the ITA 
stated: 


[Tjhe following deposit requirements will be effective upon publi- 
cation of this notice of final results of administrative review for all 
shipments of anti friction bearings (other than tapered roller bear- 
ings) and parts thereof, entered, or withdrawn from warehouse, for 
consumption on or after the date of publication, as provided by sec- 
tion 751(a)(1) of the Tariff Act: 
BS 2k ok * ok ok Bd 

(4) The cash deposit rate for all other manufacturers or exporters 
will be the “all other” rate established in the final results of these 
administrative reviews. 


Id., 57 Fed. Reg. at 28,361-62. 

Federal-Mogul argues that the ITA’s use of the “all other” rate calcu- 
lated during this administrative review as a new cash deposit rate for 
these unreviewed respondents is unlawful in that it is not in accordance 
with 19 U.S.C. § 1675(a)(2) and 19 C.ER. § 353.22(e). Plaintiff's Brief at 
59-67.° Essentially, Federal-Mogul asserts that the statute and the regu- 
lation require that when a respondent subject to an antidumping duty 
cash deposit rate is not reviewed, the rate at which that respondent has 
previously made cash deposits automatically becomes the respondent’s 
assessment rate. plaintiff contends that this assessment rate remains 
the respondent’s cash deposit rate for future entries. Jd. at 60-62. Fed- 


6 19 USC. § 1675 (a)(2) (1988) states in pertinent part that the ITA’s determination of antidumping duties made 
during an administrative review “shall be the basis * * * for deposits of estimated duties.” 
19 C.FR. § 353.22(e) (1992) states: 

(e) Automatic assessment of duty. (1) For orders, if the Secretary does not receive a timely request [for review], 
the Secretary, without additional notice, will instruct the Customs Service to assess antidumping duties on the 
merchandise described in paragraph (b) of this section at rates equal to the cash deposit of, or bond for, estimated 
antidumping duties required on that merchandise at the time of entry, or withdrawal from warehouse, for con- 
sumption and to continue to collect the cash deposits previously ordered. 

(2) If the Secretary receives a timely request [for review], the Secretary in accordance with paragraph (e)(1) of 
this section will instruct the Customs Service to assess antidumping duties, and to continue to collect the cash 
deposits, on the merchandise not covered by the request. 


(Emphasis added.) 
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eral-Mogul points out that the ITA’s own explanation of 19 C.FR. 
§ 353.22(e) states: 


Because the cash deposit (or bond) rate is the basis for each inter- 
ested party’s decision whether to exercise its right to request a 
review, it would make no sense to change the rate after the time for 
request has expired. * * * In any event, the failure of an interested 
party to file a timely request for review constitutes a determination 
under section 751 of the dumping margin for the entries made dur- 
ing the review period. 


Antidumping Duties; Final Rule, 54 Fed. Reg. 12,742, 12,756 (1989) 
(emphasis added); Plaintiff’s Brief at 61-62. 

In addition, Federal-Mogul argues that the ITA’s use of the new “all 
other” rate is contra to the reasoning articulated by Congress when it 
amended the antidumping duty statute in 1984 to make administrative 
reviews conditional upon a request by an interested party. See H.R. 
Conf. Rep. No. 1156, 98th Cong., 2d Sess. 181 (1984). Plaintiff’s Brief at 
63. Federal-Mogul argues that changing a respondent’s cash deposit 
rate without reviewing that respondent’s actual entries forces domestic 
interested parties to request reviews in order to prevent unreviewed 
respondents from receiving potentially incorrect and lower cash deposit 
rates. Id. 

Federal-Mogul further argues that, in this matter, the ITA has 
departed from its longstanding administrative practice without provid- 
ing an explanation for its departure. Jd. at 64. Federal-Mogul points out 
that while the ITA claims to have implemented its new practice in Notice 
of Final Results of Antidumping Duty Administrative Review: Certain 
Fresh Cut Flowers From Mexico (“Flowers”), 56 Fed. Reg. 29,621, 
29,623 (1991), the ITA continued to use the pre-existing cash deposit 
rate for unreviewed companies in Color Television Receivers. Except for 
Video Monitors, From Taiwan; Final Results of Antidumping Duty 
Administrative Review, 56 Fed. Reg. 31,378, 31,387 (1991), which was 
published after Flowers and before the Final Results challenged here. 
Id. at 65 n.123. 

The ITA argues that 19 U.S.C. § 1675 (a) says nothing about how it is 
to calculate cash deposit rates for unreviewed companies. 19 U.S.C. 
§ 1675(a); Defendant’s Brief at 55. Defendant asserts that 19 U.S.C. 
§ 1675(a)(2) does not apply to entries which are not covered by a request 
for administrative review. Id. Defendant admits that 19 C.FR. 
§ 353.22(e) provides for the automatic assessment of antidumping 
duties for unreviewed companies at their cash deposit rate but argues 
that it applies only to entries of companies which are subject to a specific 
cash deposit rate and not to entries subject to the “all other” rate. Defen- 
dant states that it has a separate administrative practice governing such 
entries. Further, defendant argues that since 19 C.F-R. § 353.22(e) does 
not apply to entries covered by the “all other” rate, the ITA is free to 
alter its administrative practice in regard to those entries. Id. at 55-58. 
The ITA states that it has explained its change of practice on this issue 
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in numerous proceedings. Jd. at 53. Additionally, defendant emphasizes 
that the “new ‘all other’ rate is only prospectively applied to entries 
made after the date of publication of the final results.” Id. at 59. 

In support of its position, the ITA relies on Floral Trade Council v. 
United States, 16 CIT 654, 656, 799 F Supp. 116, 119 (1992), where the 
court raised, sua sponte, the issue of whether 19 C.FR. § 353.22(e)(2) 
prohibits the ITA from using the new “all other” rate for old participants 
not covered by the current administrative review. Defendant argues 
that the court in Floral Trade Council concluded that the ITA’s inter- 
pretation of the regulation allowing the use of the new “all other” rate as 
the cash deposit rate for unreviewed companies was not unreasonable. 
Id. at 656, 799 F. Supp. at 119; Defendant’s Brief at 54-55. 

Federal-Mogul argues that this Court should not follow Floral Trade 
Council, as the court in that case was “concerned that all relevant argu- 
ments may not have been made on this issue” and was “unprepared to 
conclude as a general proposition that ITA’s new approach is consistent 
with its regulation.” 16 CIT at 656 n.2, 799 F. Supp. at 119 n.2. Federal- 
Mogul argues that the court in Floral Trade Council decided the case 
solely on its specific facts. Plaintiff's Brief at 64-65 n.123. 

This Court adheres to its decision on this issue in Federal-Mogul 
Corp. v. United States, 17CIT__, 822 F Supp. 782 (1993), based on the 
rationale stated therein. The Court finds that the ITA’s use of the new 
“all other” rate calculated during this administrative review as the new 


cash deposit rate for unreviewed companies which have previously 
received the “all other” rating is not in accordance with law. This case is 
remanded to the ITA with instructions to reinstate the “all other” cash 
deposit rate which applied to respondents prior to these Final Results, 
provided that their entries have not become subject to assessment pur- 
suant to a subsequent administrative review. 


6. SKF-Germany’s Home Market Commission Expenses: 

Federal-Mogul claims that, in performing the comparison of sales 
price with COP’ for SKF-Germany, the ITA unlawfully failed to remove 
commission expenses which were not accounted for in COP from sales 
price before making the comparison. Plaintiff’s Brief at 67-74. Conse- 
quently, plaintiff alleges that “some of the home market sales appeared 
to have been made at prices above COP when in fact they were made at 
prices below COP and should, therefore, have been disregarded in calcu- 
lating FMV.” Id. at 68-69. Plaintiff claims that commission expenses 
typically are incurred only on specific sales and are not allocated over all 
sales and included in COP Rather, plaintiff claims, “Commerce 
associates expenses which are incurred in that fashion with the specific 
sales to which they pertain and removes them from sales price prior to 
the comparison with COP” Jd. at 68 n.131. 

The ITA states that, although Federal-Mogul has not identified spe- 
cific instances where the alleged error occurred, it “does request a 


7 Cost of production is to be calculated “based on the cost of materials, fabrication, and general expenses, but exclud- 
ing profit, incurred in producing such or similar merchandise.” 19 C.FR. §353.51(c) (1992). 
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remand in order to investigate whether its COP comparison included 
any home market sales containing commissions.” Defendant’s Brief at 
61. The ITA claims that if instances of the alleged error are found, it 
“will remove the commission expenses from the sales price before 
comparing it with COP” Id. 

SKF contends that it included home market commissions in its COP 
calculations and, therefore, no deduction from sales price for commis- 
sions is necessary. SKF’s Brief at 32-33. 

The ITA must determine whether the home market sales price is a 
proper measure of foreign market value. Section 1677b(b) mandates 
that sales made at less than COP be omitted from the FMV calculation if 
they are made over an extended period of time and are made in substan- 
tial quantities at prices which do not permit cost recovery within a rea- 
sonable period in the normal course of trade. 19 U.S.C. § 1677b(b) 
(1988). Therefore, the Court remands this issue to the ITA to allow it to 
remove unaccounted for home market commission expenses from sales 
price before making the sales price to cost of production comparison for 
SKF-Germany so that the ITA may fairly evaluate whether any home 
market sales fall within the purview of 19 U.S.C. § 1677b(b) in the cal- 
culation of FMV. 


7. SKF-Italy’s Home Market Credit Expenses: 


Federal-Mogul contests the ITA’s downward COS adjustment to FMV 
for SKF-Italy’s imputed cost related to the sale of merchandise on 
delayed payment terms. Plaintiff’s Brief at 74-80. Plaintiff contends 
that the period between the payment due date and the date of actual 
payment was erroneously included in the adjustment. Jd. at 76. Plaintiff 
claims that credit expenses which might arise due to a purchaser’s fail- 
ure to pay within the agreed-upon credit period could not have affected 
the price which was set in contemplation of payment being made by the 
payment due date. Jd. Plaintiff contends that the ITA is required to 
reject a COS adjustment on the basis of cost where evidence shows that 
cost does not affect value. Id. at 78. 

The ITA objects to the Court’s consideration of this issue on the 
grounds that Federal-Mogul has failed to exhaust administrative reme- 
dies. The ITA contends that, whereas Federal-Mogul argued during the 
administrative proceeding that credit expense should be reduced by the 
amount of interest revenue earned on SKF-Italy’s late payments, it now 
argues that expenses related to late payments should not have been 
included in SKF-Italy’s home market credit expenses in the first place. 
Defendant’s Brief at 63. The ITA contends that plaintiff is precluded 
from raising this claim as it failed to raise it in the underlying proceed- 
ing. Id. at 61. 

Federal-Mogul counters that, as the ITA was unwilling to lessen the 
credit expense for SKF-Italy, it would have been futile to have urged it to 
delete the expense rather than to reduce it. Relying on American Alloys, 
Inc. v. United States, 17 CIT ___, 810 F. Supp. 1294 (1993), rev’d on 
other grounds, No. 93-1539 (Fed. Cir. July 27, 1994), plaintiff claims 
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that under these circumstances, the exhaustion rule does not apply. Fed- 
eral-Mogul Corporation’s Reply to the Responses to Federal-Mogul Cor- 
poration’s First Motion for Partial Judgment Upon the Agency Record 
(“Plaintiff's Reply”) at 24. 

In the underlying proceeding, plaintiff in fact did not argue that credit 
expenses related to late payments should be deducted from SKF-Italy’s 
credit expense adjustment, rather it argued that 


* * * RIV-SKF earns interest revenue on transactions where cus- 
tomers make late payments — i.e., for a portion of the shipment-to- 
payment period on certain transactions. RIV-SKF has additional 
sale-generated interest income (as well as imputed credit expense) 
during those late-payment portions of the nominal credit period. 
RIV-SKF should have netted-out interest revenue from price in cal- 
culating the credit expense * **. The Department should now 
make that correction and reduce the home market credit amounts 
accordingly. 
Italy AR (Pub.) Doc. 238 at 18 (emphasis added). The court has stated 
that a “litigant may not raise an issue for the first time on appeal.” See 
Cemex, S.A. v. United States, 16 CIT 251, 258, 790 F. Supp. 290, 296 
(1992), aff'd, 989 F.2d 1202 (Fed. Cir. 1993); see also Sigma Corp. v. 
United States,17CIT ___,__, 841 F Supp. 1275, 1281 (1993); Wie- 
land Werke, AG v. United States, 13 CIT 561, 567, 718 F. Supp. 50, 55 
(1989). By failing to raise this issue at the administrative level, Federal- 
Mogul has denied the ITA the opportunity to consider the merits of its 
claim at the appropriate time. 

The court has recognized several exceptions to the exhaustion of 
administrative remedies requirement. See Budd Co. Wheel & Brake 
Div. v. United States, 15 CIT 446, 452-53, 773 F Supp. 1549, 1554-55 
(1991); see also Rhone Poulenc, S.A. v. United States, 7 CIT 133, 134, 583 
F. Supp. 607, 609 (1984). In this case, however, plaintiff has not con- 
vinced the Court to accept its futility argument. In American Alloys, 
plaintiffs had clearly introduced the contested issue in the underlying 
proceeding. Nonetheless, the court recognized that the ITA was ada- 
mant in its opposition to the court’s interpretation of 19 U.S.C. 
§ 1677a(d)(1)(C) as requiring a tax pass through measurement. The 
ITA’s opposition to tax incidence measurement was made clear in the 
ITA’s brief and its reliance on ten determinations in which the ITA had 
stated its well-established position that the statute did not require a tax 
pass through measurement. Recognizing the ITA’s commitment to that 
position, that court found that arguing the pass through issue would 
have been futile. American Alloys, 17 CIT at ___, 810 F. Supp at 
1299-300. 

In contrast, Federal-Mogul has presented an issue to the Court that is 
distinct from that brought up in the underlying proceeding and has 
forced the ITA to belatedly express a position on this issue. In this case, it 
is not evident from the ITA’s brief or the precedent on which it relies 
that the ITA’s position is such that it would have been futile for Federal- 
Mogul to have raised this issue in the underlying proceeding. In Federal- 
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Mogul’s own words, the ITA was “able to locate a smattering of other 
determinations in which Commerce appears to have made the same 
adjustment as is challenged herein.” Plaintiff's Reply at 25-26 n.57. 

The Court finds that Federal-Mogul has neither established that it 
raised this issue in the underlying proceeding nor established an excep- 
tion to the doctrine of exhaustion so as to permit the Court to entertain 
plaintiff's argument. The court “usurps the agency’s function when it 
sets aside a determination upon a ground not previously presented and 
deprives the agency of an opportunity to consider the matter, make its 
ruling, and state the reasons for its action.” Wieland Werke, 13 CIT at 
567, 718 F. Supp. at 55; United States v. L.A. Tucker Truck Lines, Inc., 
344 U.S. 33, 37 (1952). As plaintiff has not exhausted administrative 
remedies, plaintiff's motion fails with respect to this issue. 


8. FAG-Italy’s Financial Expenses: 


Federal-Mogul claims that, in performing the COP to sales price com- 
parison for FAG-Italy, the ITA unlawfully failed to correct an error in 
FAG-Italy’s reported financial expenses. Plaintiff's Brief at 80. Federal- 
Mogul asserts that FAG-Italy generated erroneous financial expense 
data and, unable to correct its computer tape, it alerted the ITA to use a 
different percentage of the value FAG-Italy reported as “COMI” than 
that which FAG-Italy had used. Jd. at 80-81. Plaintiff claims that the 
ITA did not correct the error because it concluded that the clerical error 
had no effect on the calculation of FAG-Italy’s dumping margin. Jd. at 
81. Plaintiff contends that this error caused FAG-Italy’s COP to be 
understated and was of sufficient magnitude as to make a difference in 
the comparison of sales price to COP Specifically, plaintiff contends that 
the error caused some of FAG-Italy’s home market sales to appear to 
have been made at above COP prices when they were actually made at 
below COP and, therefore, should have been disregarded in the calcula- 
tion of FMV. Id. at 80-84. 

The ITA concedes that it inadvertently failed to make the correction 
to financial expenses which was suggested by FAG-Italy. Defendant’s 
Brief at 68. Recognizing that this clerical error may impact on the COP 
calculation, the ITA “requests a remand on this issue so that the correc- 
tion can be made to determine whether any other sales were made at 
prices below COP” Jd. If upon making the correction, the ITA finds that 
other sales were made at below COP the ITA states that it “will make the 
appropriate adjustment to the FMV calculation.” Jd. at 68-69. 

Correction of this error would facilitate evaluation of whether home 
market sales price is a proper measure of foreign market value with 
respect to calculation of FMV pursuant to 19 U.S.C. § 1677b. Therefore, 
the Court remands this issue to the ITA to correct the error relating to 
“COMI” with respect to FAG-Italy’s financial expenses. If upon making 
this correction, the ITA finds that other sales were made at below COP 
such that it is appropriate to adjust FMV, it is to make that adjustment. 
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9. FAG-Italy’s Related-Party Transfer Prices: 


The ITA used constructed value to determine FMV for numerous U.S. 
sales for FAG-Italy. Federal-Mogul claims that, for purposes of 
constructed value and COP analyses, FAG-Italy inaccurately reported 
costs for bearing parts obtained from its parent company. Plaintiff's 
Brief at 84-89. Specifically, plaintiff claims that FAG-Italy paid transfer 
prices for inputs from its related supplier but provided the ITA with 
COP data in lieu of these prices because the relationship of the transfer 
prices to market value and to actual production costs was unclear and no 
arm’s length market existed for the inputs. Plaintiff contends that FAG- 
Italy erroneously excluded profit from its COP data. Id. 

Relying on § 1677b(e)(2), Federal-Mogul argues that, where related- 
party transactions comprise a portion of the constructed value calcula- 
tion but are disregarded because they are not at arm’s length and no 
market exists by which the value of these transactions may be deter- 
mined, the transfer prices should be adjusted according to the best evi- 
dence available to reflect arm’s length prices. 19 U.S.C. § 1677b(e)(2) 
(1988); Plaintiff's Brief at 84. Plaintiff claims that profit would nor- 
mally be included in arm’s length transactions. Jd. at 86. Plaintiff 
asserts that, for purposes of constructed value, the “special rule” of 
19 U.S.C. §1677b(e)(3) permits the ITA to use the costs of producing 
inputs sourced from a related party to determine their value only where, 
based on best evidence, these costs exceed arm’s length prices. 19 U.S.C. 
§ 1677b(e)(3) (1988); Plaintiff’s Brief at 84-85. Federal-Mogul urges 
that the ITA should adjust FAG-Italy’s COP data to reflect profit so that 
the resulting amount “may reasonably be regarded as being more than 
the value of the parts in unrelated party transactions.” Plaintiff’s Reply 
at 28. 

Plaintiff alleges that, in accepting the unaltered COP data and ignor- 
ing the statute, the ITA has understated FAG-Italy’s CVs. Plaintiff's 
Brief at 85. Moreover, plaintiff claims that the ITA “pursued the same 
flawed methodology in calculating FAG-Italy’s COPS as well, notwith- 
standing the Act’s manifest desire that merchandise in related-party 
transactions be valued as though the transactions were between unre- 
lated parties.” Id. 

With respect to calculation of constructed value, the ITA argues that 
no market existed for arm’s length transactions for the inputs at issue. 
Defendant’s Brief at 70. Defendant asserts that, therefore, the cost of 
producing those parts is the “best evidence available” of their transac- 
tion price in accordance with § 1677b(e)(2). Id. at 71-72. In the Final 
Results, the ITA stated, “The record does not provide specific evidence 
that warrants rejecting using cost of production to value purchases from 
related parties. The company and its counsel certified that this informa- 
tion was accurate.” Final Results, 57 Fed. Reg. at 28,416. 

With respect to calculation of COP the ITA maintains that no statu- 
tory authority requires it to calculate a hypothetical armslength trans- 
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action price for inputs purchased from related companies. Defendant’s 
Brief at 70. 

First, Federal-Mogul’s reliance on the “special rule” of §1677b(e)(3) is 
misplaced. That section applies where the ITA has reasonable grounds 
to believe or suspect that the value attributed to inputs is less than the 
costs of producing those inputs. The ITA has accepted cost of production 
as the best evidence of the value of the inputs from FAG-Italy’s related 
supplier. Federal-Mogul has pointed to no evidence which indicates that 
the ITA should believe or suspect that the amount represented as the 
value of these inputs is less than the costs of production of the inputs. 
Second, a modification of FAG-Italy’s COP data for the purpose of assur- 
ing that the costs of production exceeds an unknown value in a nonexis- 
tent market could not be justified. 

Nevertheless, in calculating constructed value, the ITA is obligated to 
allocate profit, as well as various costs and expenses to the products 
under investigation. See 19 U.S.C. § 1677b(e)(1) (1988). See also 
19 C.FR. § 353.50(a) (1992). Where determining a profit amount is 
problematical, the ITA is not without guidance. It may employ the statu- 
tory minimum of eight percent of the sum of general expenses and cost. 
19 U.S.C. § 1677b(e)(1)(B)(i) (1988). 

Hence, as profit is a part of the constructed value calculation, the 
Court finds that the ITA erred in not adjusting FAG-Italy’s COP data to 
include profit in its calculation of constructed value. In this respect, the 
constructed value calculation is not supported by substantial evidence 
on the record and is not in accordance with law. This case is remanded to 
the ITA with instructions to add an amount for profit which is not less 
than the statutory eight percent minimum to FAG-Italy’s COP data and 
to make any adjustments to constructed value that may be required as a 
result. 

With regard to COP calculation, the Court agrees with the ITA that no 
statutory authority requires what plaintiff seeks. See 19 C.FR. 
§ 353.51(c) (1992). Hence, with respect to the calculation of FAG-Italy’s 
COP the ITA is sustained. 


10. FAG-Italy’s Expenses Incurred in Germany: 


Federal-Mogul objects to the ITA’s grant of a COS adjustment to FMV 
for FAG-Italy for expenses incurred by FAG-Italy’s parent company. 
Plaintiff alleges that the ITA unlawfully reduced Italian antifriction 
bearing (“AFB”) sales prices by an amount for indirect selling expenses 
incurred in Germany by FAG-Germany. Federal-Mogul argues that the 
ITA improperly allocated the FAG-Germany related expenses to FAG- 
Italy as FAG-Germany never handled FAG-Italy’s AFBs. Plaintiff's 
Brief at 90. Plaintiff's principal argument is that the ratio employed by 
FAG-Italy to allocate indirect expenses to the Italian home market is 
identical to that employed to allocate similar expenses to the U.S. mar- 
ket, even though only the AFBs destined for the U.S. market were 
shipped to, warehoused, handled and processed in Germany. Id. at 
90-92. 
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In the Final Results, FAG-Italy explained that certain costs related to 
its sales were incurred by its parent company in Germany. It asserted 
that FAG-Germany “maintains a worldwide marketing staff, whose 
costs constitute an indirect selling expense.” Final Results, 57 Fed. Reg. 
at 28,411. FAG-Italy explains that FAG-Germany’s staff manages sales 
and marketing efforts throughout the world on behalf of all FAG subsid- 
iaries and the cost of this staff is allocated according to a single ratio for 
all FAG affiliates. FAG’s Brief at 49-50. Further, FAG-Italy argues that 
indirect expenses incurred in Germany are not allocated identically to 
the Italian home market and the U.S. market as the U.S. market has 
additional indirect selling expenses which are specific to that market. 
Id. at 50-51. 

In the Final Results, the ITA stated, “[Wle verified FAG-Germany’s 
home market indirect selling expenses and determined that the alloca- 
tion methodology reasonably captured indirect selling expenses 
incurred on sales of the subject Italian merchandise.” Final Results, 
57 Fed. Reg. at 28,411. The ITA argues that the major components of the 
Germany-incurred indirect expenses had no direct connection to the 
handling of merchandise in Germany. Germany AR (Conf.) Doc. 34 at 
Frame 2319; Defendant’s Brief at 73. 

Federal-Mogul fails to point to any evidence on the record which 
shows the precise nature of the Germany-incurred expenses and there- 
fore its assertion that U.S. sales must bear a greater proportion of these 
costs is mere conjecture. The ITA is given discretion in its choice of 
methodology as long as the chosen methodology is reasonable and the 
ITA’s conclusions are supported by substantial evidence in the record. 
Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 404, 636 
F. Supp. 961, 966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 1987). The 
administrative record supports the ITA’s conclusion regarding the 
expenses at issue. Hence, the ITA’s determination that the indirect 
expenses relative to FAG-Germany are allocable to FAG-Italy is sup- 
ported by the record and is in accordance with law. 


11. FAG-Italy’s Technical Services and Warranty Expenses: 


In calculating FMV, the ITA granted FAG-Italy a direct adjustment to 
home market price for differences in circumstances of sale pursuant to 
§ 353.56(a)(1) for technical services and warranty expenses. 19 C.ER. 
§ 353.56(a)(1) (1992). Federal-Mogul challenges this adjustment argu- 
ing that FAG-Italy’s allocation for expenses and sales includes products 
not within the scope of these reviews. Plaintiff’s Brief at 96-98. Specifi- 
cally, plaintiff asserts that FAG-Italy’s claimed “home-market techni- 
cal-services and warranty expenses consisted of expenses incurred for 
sales of all product in Italy allocated over sales of all product in Italy.” Id. 
at 96. Plaintiff alleges that FAG-Italy allocated technical services and 
warranty expenses: (1) whether incurred for AFBs or for other prod- 
ucts; (2) whether incurred on products produced by FAG-Italy or 
another company; and (3) whether incurred on products produced in 
Italy or another country—over those sales. Jd. at 98. Plaintiff claims 
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that there is no evidence on what portion of FAG Italy’s reported 
expenses, if any, relates to Italian sales of AFBs produced by FAG-Italy. 
Id. at 99. Plaintiff contends that selling expenses which cannot be iden- 
tified to any particular products and which are, therefore, allocable over 
all sales are considered indirect expenses. Jd. at 96-101. For support, 
plaintiff relies on LMI-La Metalli Industriale, S.p.A. v. United States, 
13 CIT 305, 312, 712 F. Supp. 959, 965 (1989), aff'd in part and rev’d in 
part on other grounds, 912 F.2d 455 (Fed. Cir. 1990), and Industrial 
Quimica del Nalon, S.A. v. United States, 15 CIT 240 (1991). Id. at 
100-101. 

The ITA asserts that Federal-Mogul’s allegations are mere conjec- 
ture. Defendant’s Brief at 76. Moreover, the ITA argues that it has pre- 
viously allowed an allocation of variable expenses which did not 
distinguish between in-scope and out-of-scope products where it 
deemed the allocation reasonable. Jd. at 76-77. The ITA notes that 
“FAG-Italy explained that it could not segregate expenses related only 
to the sale of scope products.” Jd. at 78. The ITA argues that “any non- 
scope products included in [FAG Italy’s] bearings expense factor were 
similar bearings expenses.” Jd. Defendant further argues that since 
expenses incurred on out-of-scope products are likely to be similar to 
expenses incurred on in-scope bearings, it is unlikely that there is a dis- 
tortion in the per unit expense cost for FAG-Italy’s scope bearings. Id. at 
76-77. The ITA contends that there is no reason to believe that there 
was more servicing or sales of out-of-scope products than for bearings. 
Id. at 79. Defendant claims that allocations must reasonably reflect 
expenses for products covered by the scope of review and that it “prop- 
erly found FAG-Italy’s technical services and warranty expense alloca- 
tion to be reasonable.” Jd. at 77. 

FAG-Italy asserts that its allocation included variable technical ser- 
vices personnel travel expenses and expenses related to issuance of 
credit notes for defective products, but that expenses not related to spe- 
cific sales fell into other accounts and were not included in the expense 
allocation numerator pool. FAG’S Brief at 51. 

In the analogous context of rebates and discounts, the Court has 
repeatedly held that “in order for a discount or rebate to qualify as a 
direct cost to be subtracted from FMV, the discount or rebate must have 
been actually paid on all of the sales under consideration and allocated 
on the basis of actual cost and sales figures.” See Koyo Seiko Co. v. 
United States, 17CIT__,__, Slip Op. 93-176 at 7 (Sept. 9, 1993); see 
also Smith-Corona Group, 713 F.2d at 1580. Adjustments involving 
technical services and warranties would be similarly limited. 

This court has affirmed an indirect relationship classification with 
respect to technical service expenses where the respondent produced 
numerous products and failed to allocate the technical services person- 
nel costs to the product under consideration. LMI-La Metalli, 13 CIT at 
312, 712 F. Supp. at 965. Where the respondent produced only the prod- 
uct which was under consideration, the court reversed the ITA’s refusal 
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to treat technical services as direct selling expenses and distinguished 
the LMI-La Metalli decision, stating: 


L.M.I.’s direct relation rule sprang primarily from the need in that 
case to differentiate between the various products produced and 
the products under investigation. The L.M.I. technicians serviced 
several products, not just the products under investigation, and 
Commerce could not apportion the costs between the different 
products based on the information provided by L.M_I. 


Industrial Quimica del Nalon, 15 CIT at 242 (citations omitted). 

Nonetheless, in the analogous context of rebates, the CAFC has 
approved an apportionment of total rebates paid between in-scope and 
out-of-scope sales where that apportionment yielded the actual amount 
per unit paid on sales of in-scope merchandise. Smith-Corona, 713 F.2d 
at 1580. That apportionment was possible because the rebates in Smith- 
Corona were granted as a fixed percentage of sales, regardless of the 
models sold. Jd. This Court has consistently adhered to this standard 
when considering apportionment methodologies. See, e.g., Torrington 
Co. v. United States, 17 CIT ,____, 850 F Supp. 1, 4-5 (1993), appeal 
docketed, No. 94-1188 (Fed. Cir. Feb. 8, 1994); Koyo Seiko Co. v. United 
States, 16 CIT 539, 542-43, 796 F. Supp. 1526, 1529-30 (1992). The 
question arises whether FAG-Italy’s allocation methodology for techni- 
cal services and warranty expenses can be reconciled with the methodol- 
ogy approved by the court with respect to rebates in Smith-Corona, 713 
F.2d at 1579-81. Therefore, the Court remands this issue to the ITA to 
determine whether FAG-Italy’s technical services and warranty 
expenses meet this standard so as to justify their classification as direct 
expenses. 

Also, in the analogous context of discounts and rebates, where a home 
market discount or a rebate has not been directly correlated with spe- 
cific in-scope merchandise on the basis of actual costs, this Court has 
consistently upheld the ITA’s adverse assumption regarding the 
expenses. Federal-Mogul Corp. v. United States, 17CIT__,__—_—«, 834 
F Supp. 1391, 1399-400 (1993); Torrington Co.,17CITat__, 850 Fed. 
Supp. at 5; NSK Ltd. v. United States, 17 CIT __, ___, 837 
F Supp. 437, 439 (1993). The Court directs the ITA to treat technical ser- 
vices and warranty expenses similarly if they do not qualify as direct 
expenses. 

This Court emphasizes, however, that the rebates on out-of-scope 
merchandise in Smith-Corona were not included in the final calculation 
of the customer-specific post sale price adjustments and rebates used in 
calculating actual dumping margins. The methodology approved in 
Smith-Corona involved “comput{ing] the ratio of the total sales amount 
of [in-scope merchandise] to the total sales amount of all merchandise 
subject to the rebate program. This ratio, multiplied by the total amount 
of rebate paid, yields the total amount of rebate paid for [in-scope mer- 
chandise] sales.” Smith-Corona, 713 F.2d at 1579-80. In the case at bar, 
it is not clear whether technical services and warranty expenses 
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incurred on FAG-Italy’s sales of out-of-scope merchandise were used in 
the calculation of the adjustment to FMV for FAG-Italy’s home market 
sales technical services and warranty expenses. It is clear, however, that 
no effort was made to segregate the expenses incurred on in-scope mer- 
chandise. Merchandise which is outside the scope of an antidumping 
duty order cannot be used in the calculation of antidumping duties. 
19 U.S.C. § 1675(a)(2) (1988); see Torrington Co. v. United States, 17 CIT 
___, ____, 818 F. Supp. 1563, 1578 (1993). 

While the ITA has much discretion in developing and accepting tech- 
niques which facilitate calculations, the Court cannot allow the ITA to 
use a methodology which allows for the inclusion of technical services 
and warranty expenses on out-of-scope merchandise in calculating 
adjustments to FMV and ultimately the dumping margins. Therefore, 
upon remand, if technical services and warranty expenses incurred on 
out-of-scope merchandise are included in any adjustment to FMV for 
FAG-Italy, the ITA is directed to develop a methodology which removes 
technical services and warranty expenses incurred on sales of out-of- 
scope merchandise from any adjustments made to FMV for these 
expenses. If no viable method can be developed for their removal, the 
ITA is to deny an adjustment for technical services and warranty 
expenses in its calculation of FMV for FAG-Italy. 


12. SNR’s Home Market Packing Costs: 

Federal-Mogul next argues that the ITA incorrectly calculated FMV 
for SNR when it removed packing costs from its home market price. 
Plaintiff contends that SNR’s home market sales are made under terms 
and conditions which exclude packing unless a contrary agreement is 
made. Plaintiff’s Brief at 101-03. Plaintiff contends that, nevertheless, 
SNR allocated its various total packing costs equally over all home mar- 
ket sales and in accepting this allocation and removing packing costs 
from SNR’s home market prices, the ITA unlawfully understated FMV 
for SNR and, ultimately, its dumping margin. Id. 

In the Final Results, the ITA noted, “We verified SNR-France’s pack- 
ing material and labor expenses and are satisfied that the company allo- 
cated this expense only across relevant transactions.” Final Results, 57 
Fed. Reg. at 28,397. The ITA asserts that it reviewed SNR’s claims of 
home market packing costs exhaustively during verification. Defen- 
dant’s Brief at 82-83. Defendant contends that it verified the accuracy 
of SNR’s claimed home market packing costs and its method of alloca- 
tion for packing material and labor. Id. at 83-84. The ITA asserts that, in 
spite of boilerplate language in SNR’s standard contract indicating that 
home market prices are exclusive of packing unless per contrary agree- 
ment, SNR’s actual business records demonstrated that home market 
packing costs were included in its reported home market prices. Jd. at 
80-85. 

SNR claims that it provided the ITA with a specific sales agreement 
between itself and its largest customer in the home market showing that 
prices included packing. Non-Confidential Memorandum of Defendant- 
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Intervenor SNR Roulements (“SNR”) in Opposition to Plaintiff's First 
Motion for Partial Judgment Upon the Agency Record (“SNR’s Brief”) 
at 34. 

In calculating foreign market value, § 1677b(a)(1) directs the ITA to 
increase price by the cost of all containers and coverings and all other 
costs, charges, and expenses incident to placing the merchandise in 
condition packed ready for shipment to the United States. 19 U.S.C. § 
1677b(a)(1) (1988). To implement this directive, where home market 
prices include the costs of packing, the ITA removes these costs from 
home market price and adds to home market price the costs of packing 
the merchandise for exportation to the United States. 19 C.FR. 
§ 353.41(d)(i) (1992). The ITA followed this procedure with respect to 
SNR. 

The record shows that the ITA fully verified that SNR’s home mar- 
ket prices included packing costs, therefore, a deduction from FMV for 
these costs was warranted. “It is not within the Court’s domain either to 
weigh the adequate quality or quantity of the evidence for sufficiency or 
to reject a finding on grounds of a differing interpretation of the record.” 
Timken Co., 12 CIT at 962, 699 F Supp. at 306. Therefore, the Court sus- 
tains the ITA’s treatment of SNR’s home market packing expenses. 


13. SKF-Italy’s Warehouse Expenses: 


Federal-Mogul next argues that the ITA calculated USP incorrectly 
for SKF-Italy in that it erroneously classified SKF Italy’s U.S. bonded 
warehouse costs as warehouse costs rather than as movement expenses 
incurred on purchase price sales. Plaintiff’s Brief at 104-10. Plaintiff 
claims that the ITA’s reliance on past practice to treat pre-sale ware- 
housing expenses as indirectly related to sales ignored “the specific facts 
at hand which established that the U.S. bonded-warehouse costs were 
incurred by SKF-Italy exclusively for the purpose of making sales to one 
PP customer.” Jd. at 104. Plaintiff maintains that SKF-Italy’s ware- 
housed merchandise was identified exclusively to a particular customer 
from the moment it was exported from Italy. Id. at 106. 

Federal-Mogul takes issue with the ITA’s practice of automatically 
treating pre-sale warehouse costs as indirect selling expenses, claiming 
that this practice is inappropriately inflexible insofar as it has not been 
formally adopted as a rule. Jd. at 107. Additionally, plaintiff argues that 
the ITA must at least explain why the pre-sale costs at issue are not sel- 
ling expenses directly related to SKF-Italy’s purchase price sales. Id. at 
108. 

For comparison to ESP sales, the ITA made a deduction from foreign 
market value for indirect selling expenses comprised of warehousing 
costs in order to account for differences in warehousing expenses 
incurred in the two markets. This amount was capped by the amount of 
the indirect selling expenses incurred on sales in the United States, in 
accordance with the ITA’s regulation, 19 C.FR. § 353.56(b)(2) (1992). 
Defendant’s Brief at 86. 
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The ITA argues that, except in the narrow exception related to post- 
sale warehousing costs incurred specifically for the purpose of moving 
merchandise to the place of delivery in the United States, it has rejected 
treating warehousing expenses as movement expenses. Jd. at 87. Defen- 
dant states that it is undisputed that SKF-Italy’s warehousing expenses 
were pre-sale expenses, thus it reasonably refused to treat them as 
movement expenses. Jd. at 88. 

Defendant argues that its decision is an “interpretive rule” in that “it 
interprets the term ‘movement expenses’ to mean expenses incurred in 
the process of moving particular goods to a particular buyer pursuant to 
a particular order” and, therefore, its “refusal to treat pre-sale ware- 
housing expenses as movement expenses constitutes a reasonable inter- 
pretation of the applicable statute and regulation rather than an 
arbitrary rule.” Id. at 89. 

Additionally, defendant protests that Federal-Mogul did not argue, in 
the underlying proceeding, that SKF-Italy’s warehousing expenses 
should be treated as direct expenses if they were deemed selling 
expenses and, therefore, Federal-Mogul is precluded from raising this 
claim for the first time before the Court. Jd. at 89-90. However, defen- 
dant requests that the Court remand this issue to the ITA for further 
consideration if it finds that Federal-Mogul’s claim falls within the 
exception to the exhaustion of remedies requirement. Jd. at 90. 

SKF-Italy states that, since the date of sale for its purchase price sales 
is the date of invoice and shipment out of its warehouse to its purchase 
price customer’s foreign trade zone, its warehouse expenses were pre- 
sale expenses. SKF’s Brief at 37. SKF argues that these expenses were 
properly classified as indirect selling expenses and therefore warranted 
no deduction from U.S. price. Id. at 38. 

When calculating U.S. price, the ITA is required to reduce the U.S. 
price by any expenses “incident to bringing the merchandise from the 
place of shipment in the country of exportation to the place of delivery in 
the United States.” 19 U.S.C. $1677a(d)(2)(A) (1988) (emphasis added). 
As an initial matter, the Court must decide whether, in determining that 
SKF-Italy’s warehouse expenses were not movement expenses, the ITA 
applied a permissible construction to the statute. 

In a well-reasoned opinion, this court addressed statutory construc- 
tion with respect to this issue. Nihon Cement Co. v. United States, 
17 CIT__, Slip Op. 93-80 (May 25, 1993). In Nihon Cement, the court 
acknowledged that movement expenses are broadly interpreted and are 
not confined to freight expenses. Amounts attributable to shipment to 
the U.S. customer can include, “among other possible charges, foreign 
inland freight and insurance; foreign brokerage, handling and port 
charges; international freight (ocean, air, land) and insurance; U.S. Cus- 
toms duties; U.S. brokerage, handling and port charges and U.S. inland 
freight and insurance. The foreign market price is similarly reduced by 
delivery costs * **.”Id.at___, Slip op 93-80 at 39. Thus, the fact that 
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SKF-Italy’s warehouse expenses were not freight expenses does not pre- 
clude them from being movement expenses. 
In Nihon Cement, the court evaluated the factors which distinguish 
movement from warehouse expenses, concluding that 
the subject expenses must be classified as warehousing expenses if 
the [facilities] actually were being used to put aside [the merchan- 
dise] for use when needed. If, on the other hand, the [merchandise] 
was merely residing in the [facilities] “incident to bringing” the 
[merchandise] from one location to another, the expenses must be 
considered as movement expenses. 


Id.at__, Slip Op. 93-80 at 40; see 19 U.S.C. § 1677a(d)(2)(A). 

It is clear from Nihon Cement that the ITA’s classification of ware- 
house expenses must be based on a substantive analysis of all the factors 
suggesting their true nature. 

Factors indicating the actual use of the facility in the present case, 
such as the type of facility, whether the facility was movable, i.e. had 
wheels, was a ship, the process the merchandise was undergoing, 
the length of time involved, as well as other factors must be taken 
into account. 


Nihon Cement, 17 CIT at __, Slip Op. 93-80 at 41. 

In the instant case, the ITA limited its discretion to consideration of 
form over substance. In interpreting the concept of movement expense, 
the ITA focused narrowly on factors such as movement and post-sale 
status without considering other relevant factors. Information on the 
administrative record indicates that SKF-Italy’s U.S. warehouse might 
in reality have functioned as a transfer point, facilitating delivery to one 
specific customer. Italy AR (Conf.) Doc. 16 at 88. If the merchandise at 
issue was residing in SKF-Italy’s U.S. facility incident to bringing the 
merchandise from one location to another rather than merely put aside 
for use when needed, the expense incurred relative to that facility would 
be a movement expense. The Court is not able to discern from the record 
the length of time that the subject merchandise resided in SKF-Italy’s 
U.S. facility. That information would be important in ascertaining 
whether inventory was maintained at a level which met the actual level 
of demand of SKF-Italy’s U.S. customer such that merchandise was 
moved through the warehouse on a continuous basis and not stored 
awaiting sale to the end user. An additional consideration would be that 
the merchandise was not available to meet general inventory needs and 
sales commitments. 

Therefore, the Court finds the ITA’s determination that SKF Italy’s 
U.S. warehouse expenses relating to purchase price sales were not move- 
ment expenses was not a permissible construction of the statute and was 
not in accordance with law. The Court remands this issue to the ITA 
with instructions to determine whether SKF Italy’s U.S. bonded ware- 
house functioned as a warehouse or as a transport facility. In its analy- 
sis, the ITA is directed to evaluate why the subject merchandise resided 
in the warehouse based on all relevant factors. Having remanded on the 
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basis of plaintiff's first argument, the Court does not reach the parties’ 
other arguments. 


14. SKF-Italy’s Duty Drawback Adjustment: 


Relying on an excerpt from the Italian law on duty drawback, Federal- 
Mogul also alleges that the duty drawback refund SKF-Italy received by 
reason of exportation reflected import duty and indirect taxes imposed 
both directly and indirectly upon the exported merchandise. Plaintiff 
contends that § 1677a(d)(1)(C) allows adjustments only for forgiven 
taxes imposed directly upon merchandise. 19 U.S.C. § 1677a(d)(1)(C) 
(1988); Plaintiff's Brief at 110-14. Federal-Mogul further alleges that 
SKF-Italy did not demonstrate that it imported sufficient amounts of 
steel to warrant the amount of duty drawback it claimed. Id. 

The ITA argues that SKF-Italy (1) demonstrated that it received a 
duty drawback refund on exports; (2) provided the duty drawback rate 
applicable for bearings; and (3) submitted the Italian duty drawback law 
showing that the Italian government makes payment of import duties a 
prerequisite to eligibility for a duty drawback refund. Defendant’s Brief 
at 92. 

The rebate or refund of import duties upon exportation of merchan- 
dise is known as a duty drawback. See, e.g., 19 U.S.C. §1313(a) (1988). 
The antidumping statute allows an upward adjustment to United States 
price, often referred to as a duty drawback adjustment. See 19 U.S.C. 
§ 1677a(d)(1)(B) (1988). The ITA must increase USP by the amount of 
duties that were rebated or not collected as a result of exportation of 
merchandise. 

The ITA applies a two-prong test to determine entitlement to a duty 
drawback adjustment pursuant to 19 U.S.C. § 1677a(d)(1)(B). This test 
requires: (1) that the import duty and rebate be directly linked to, and 
dependent upon, one another, and (2) that the party claiming an adjust- 
ment demonstrate sufficient imports of the raw material to account for 
the duty drawback received on the exports of the manufactured product. 
US. Int’] Trade Admin., U.S. Dep’t of Commerce, Study of Antidumping 
Adjustments Methodology and Recommendations for Statutory Change 
26 (1985). The court has consistently upheld the ITA’s two-prong test. 
See Far East Mach. Co. v. United States, 12 CIT 972, 979, 699 F Supp. 
309, 315 (1988) (“Far East Mach. II”); Far East Mach. Co. v. United 
States, 12 CIT 428, 431, 688 F Supp. 610, 612 (1988) (“Far East Mach. 
I”); Carlisle Tire & Rubber Co. v. United States, 11 CIT 168, 171-73, 657 
F. Supp. 1287, 1290-91 (1987). The ITA must limit duty rebate adjust- 
ments to the amount of duties actually paid. Far East Mach. II, 12 CIT at 
974-75, 699 F Supp at 312. 

The first prong of the test requires the ITA to determine whether the 
foreign country makes entitlement to rebates dependent upon payment 
of import duties. Jd. at 974, 699 F. Supp. at 311; Far East Mach. I, 12 CIT 
at 431, 688 F. Supp. at 612 (citation omitted). Here, the ITA confirmed 
that the Italian rebate system makes payment of import duties a prereq- 
uisite to rebates. However, Federal-Mogul has alleged that the rebate 
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SKF-Italy received from its government included import duty and indi- 
rect taxes imposed directly and indirectly on SKF-Italy’s exports. The 
Court has read the text of the Italian duty drawback law and is of the 
opinion that this legislation provides the circumstances under which 
import duties and indirect taxes will be refunded. Federal-Mogul has 
offered no conclusive evidence to the contrary. Neither the Italian law 
nor the applicable rebate rate supports plaintiff's allegation that 
respondent’s rebate included indirect taxes. Italy AR (Conf.) Doc. 16 at 
Frame 532; Italy AR (Pub.) Doc. 16 at 39. As the ITA reasonably found 
that SKF-Italy’s import duty and rebate are directly linked to, and 
dependent upon, one another, the Court concludes that SKF-Italy’s duty 
drawback adjustment meets the first prong of the test. 

The second prong requires the foreign producer to demonstrate that 
it has imported a sufficient amount of raw materials to account for the 
rebate received upon export of the finished product. Far East Mach. II, 
12 CIT at 974, 699 F. Supp. at 311-12. The Court has not been able to 
discern where in the administrative record it is shown that SKF-Italy 
imported sufficient amounts of raw materials upon which it paid import 
duties to account for the rebate received on exports. Since both prongs of 
the test must be met, this Court remands this issue to the ITA to explain 
how it concluded that SKF-Italy satisfied both prongs of this test so as to 
warrant a duty drawback adjustment to USP Ifthe ITA cannot do so, the 
ITA is to recalculate USP for SKF-Italy without an adjustment for duty 
drawback. 


15. Meter’s Credit Expense: 


With respect to Meter’s credit expense, the ITA stated: “It is our prac- 
tice to calculate direct credit expenses from date of shipment to date of 
payment. Meter has provided sufficient information regarding the cal- 
culation of credit expense. Therefore, we have found no reason to adjust 
Meter’s reported credit expense. Final Results, 57 Fed. Reg. at 28,406. 

Federal-Mogul takes issue with the ITA’s calculation of USP with 
respect to Meter, alleging that Meter’s credit expense period should 
have included the period between the date Meter completed production 
on its merchandise and the date the merchandise was shipped. Plain- 
tiff’s Brief at 114-17. Plaintiff contends that, as Meter’s merchandise is 
custom-made and is sold before it is produced, that merchandise is iden- 
tified to a particular sale as soon as it is made. Plaintiff further contends 
that, as Meter maintains no inventory, the expense at issue cannot be an 
inventory expense but must be a credit expense. Jd. at 115-17. Plaintiff 
asserts that if the cost of not receiving payment upon completion of pro- 
duction of goods already sold is not a credit expense, it is a post-sale 
warehousing cost which would also have to be removed from USP Jd. at 
117. 

Plaintiff estimates that, after production, Meter experienced a one 
day delay in invoicing and as many as four days delay in shipment. Plain- 
tiff wants the ITA to adjust Meter’s reported credit expense calculation 
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on sales by adding a minimum of five days for each U.S. sale. Id. at 
114-17. 

The ITA explains that, in this case, it made a circumstance of sale 
adjustment for differences in credit expenses incurred with respect to 
sales in the United States and the foreign market pursuant to 19 U.S.C. 
§ 1677b(a)(4)(B) (1988). Defendant’s Brief at 95. One of the expenses for 
which the ITA adjusted was the credit expense Meter incurred during 
the period between the date its merchandise was shipped to a customer 
and the date it received payment for that merchandise. Jd. The ITA 
states that it classified this expense as a direct selling expense and fully 
deducted it from USP. Defendant classified the expense Meter incurred 
between the date of production and the date of shipment as an inventory 
carrying cost. Id. at 97. 

Defendant contends that inventory carrying costs are indirect selling 
expenses and are not deductible from USP Defendant argues that such 
costs are not incurred directly for the benefit of the customer. Id. at 
97-98. Defendant also argues that inventory costs are incurred regard- 
less of whether merchandise is sold or when payment is received, 
whereas credit expenses are incurred only if payment is received after 
shipment. Id. 

Nevertheless, the ITA requests that, if the Court determines that 
Meter’s credit expenses should be measured from the date of produc- 
tion, the Court remand this issue to allow it to collect information con- 
cerning the length of time that elapsed between Meter’s date of 
production and its date of shipment with respect to each home market 
sale. Id. at 99. The ITA asserts that it “did not request” this information 
from Meter on a sale specific basis. Defendant contends that an auto- 
matic addition of five days to Meter’s credit expense period, simply 
because Meter reported that the time elapsing between production and 
shipment ranged from two to five days, would be an unlawful adverse 
application of the best information rule. Id. at 99-100. 

The Court finds nothing wrong with the ITA’s chosen method of mea- 
suring Meter’s credit expenses. Consolidated Int’l Automotive, Inc. v. 
United States, 16 CIT 1062, 1066, 809 F Supp. 125, 130 (1992). In the 
Court’s view, it was reasonable to deem expenses arising after comple- 
tion of production and before shipment as an inventory expense, even 
under the circumstances of this case. Meter explained that: 


The date of sale for most U.S. sales is the date of the client’s pur- 
chase order. The subject merchandise sold by Meter is custom- 
made. Meter and its customers meet to discuss the price, the 
customers’ technical requirements, quantity requirements, and 
desired delivery date prior to the issuance of a purchase order. 
Upon agreement on all of these terms, the purchase order is issued. 


Italy AR (Pub.) Doc. 84 at 4 (emphasis added). It is logical that, after pro- 
duction, the process of making merchandise available to a customer 
would take a certain amount of time. Such preparation may conceivably 
take the form of packaging, drawing up invoices, and possibly other 
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tasks. In the Court’s view, the date that merchandise would be available, 
after such tasks are completed, would be the date that the merchandise 
is shipped or is available for pick up. The period during which merchan- 
dise is unavailable to the customer, therefore, could not properly be 
deemed a period during which credit is extended pending payment. 
Hence, the Court affirms the ITA’s treatment of Meter’s credit expense. 


16. Freight Expenses for FAG-Italy, FAG-UK and FAG-Germany: 

Lastly, Federal-Mogul complains that the ITA should disallow an 
upward adjustment to USP for reimbursement of freight prepaid on cer- 
tain ESP sales for FAG-Italy, FAG-UK and FAG-Germany as the 
amounts these respondents reported for freight reimbursed (“OTHER- 
EVE”) exceeded the amount reported for prepaid freight (“INLFWCE”) 
on shipments to unrelated U.S. customers. The ITA deducted from USP 
the costs reported as INLFWCE and added to USP the revenue reported 
as OTHEREVE. Plaintiff's Brief at 118-22. Plaintiff contends that “the 
freight cost removed from USP may be far less than the freight reim- 
bursement added to USP which effectively grants [respondents] a sub- 
stantial artificial increase in USP that masks dumping margins.” Id. at 
118-19. Federal-Mogul urges the Court to instruct the ITA “to disregard 
the variable OTHEREVE in [respondents’) U.S.-sales data base.” Id. at 
121-22. 

The ITA explains that the differing amounts for INLFWCE and 
OTHEREVE cannot be reconciled because the amount reported as 
OTHEREVE for any single sale “is not a reimbursement of the amount 
reported as INLFWCE for that specific sale.” This is because, as verified 
by the ITA, “freight charges [INFLWCE] are allocated over all sales, 
whereas reimbursements [OTHEREVE] are reported in connection 
with the specific sale to which they relate.” Defendant’s Brief at 101-05. 


In the Final Results, the ITA stated that it determined that FAG’s 
allocation of freight charges is reasonable and complete. Simply 
because the majority of FAG’s U.S. freight expenses are allocated 
does not preclude a respondent from reporting other revenue 
received upon reimbursement from an unrelated customer on an 
actual basis. Whenever possible, the Department’s preference 
remains sales-specific reporting of this expense. 


Final Results, 57 Fed. Reg. at 28,399-400. 

FAG maintains that it reported both INLFWCE and OTHEREVE on 
a transaction-specific basis. FAG’s Brief at 59. It claims that the dispar- 
ity between the amounts results because the amounts paid out were 
either not collected at all, only partially collected, or collected at a profit 
to FAG. Id. 

Federal-Mogul has pointed to no evidence on the administrative 
record which shows that the methodology employed by the ITA masks 
dumping. The ITA’s treatment of FAG’s freight expense is reasonable. 
The ITA is given discretion in its choice of methodology as long as the 
chosen methodology is reasonable and the ITA’s conclusions are sup- 
ported by substantial evidence in the record. Ceramica Regiomontana, 
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10 CIT at 404, 636 F Supp. at 966. Accordingly, the ITA’s treatment of 
freight expense for FAG-Italy, FAG-UK and FAG-Germany is sustained. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
ITA: to examine the administrative record to determine the exact mone- 
tary amount of VAT paid on each sale in the home market and to assure 
that the amount added to the comparable USP sale pursuant to 
19 U.S.C. § 1677a(d)(1)(C) is less than or equal to this amount; to add the 
full amount of VAT paid in the home market to FMV without adjust- 
ment; to treat currency hedging expenses as indirect selling expenses 
pursuant to 19 C.FR. §353.56(b)(2); to reinstate the “all other” cash 
deposit rate applicable prior to these final results for entries which have 
not become subject to assessment pursuant to a subsequent administra- 
tive review; to remove unaccounted for home market commission 
expenses from sales price before making the sales price to cost of produc- 
tion comparison in the calculation of FMV for SKF-Germany; to correct 
the clerical error relating to percentage of the value reported as “COMI” 
with respect to FAG-Italy’s financial expenses and to adjust FMV for 
FAG-Italy if this correction indicates that such an adjustment is 
appropriate; to add an amount for profit no lower than eight percent to 
the COP data which was submitted in lieu of related-party transfer 
prices for FAG-Italy with respect to calculation of constructed value; to 
determine whether FAG-Italy’s technical services and warranty 
expenses meet the standard required for those expenses to be treated as 
direct expenses and subtracted from FMV in accordance with this opin- 
ion; to develop a methodology which removes technical services and 
warranty expenses incurred on sales of out-of-scope merchandise from 
any adjustments made to FMV for FAG-Italy’s technical services and 
warranty expenses. If no viable method can be developed, the ITA is to 
deny such adjustment in its calculation of FMV. The ITA is also to deter- 
mine whether SKF-Italy’s U.S. bonded warehouse functioned as a ware- 
house or as a transport facility and to adjust USP if it finds that this 
expense was incurred incident to bringing SKF-Italy’s merchandise to 
the place of delivery in the United States; and to explain how it con- 
cluded that SKF-Italy had sufficient imports of raw materials to warrant 
a duty drawback adjustment to USP or, if it is unable to do so, to recalcu- 
late USP for SKF-Italy without an adjustment for duty drawback. 

The ITA’s determination is affirmed in all other respects. Remand 
results are due within ninety (90) days of the date this opinion is 
entered. Any comments or responses by the parties to the remand 
results are due within thirty (30) days thereafter. Rebuttal comments 
are due within fifteen (15) days of the date responses or comments are 
due. 





+ 
> 
for) 
= 
s 
me 
& 
oa 
= 
a 
& 
ay 
ie) 
n 
a 
on 
So 
Z 
oo 
N 
wl 
Oo 
> 
w 
& 
2 
wm 
oO 
<3) 
a 
a 
Z 
& 
qQ 
J 
a 
- 
<Q 
mn 
= 
o 
oe 
m 
~ 
oO 


110 


siosse00id y10Mjeu pue 
SUOTJBITUNUIUIOD SNOLIBA, 


AN ‘oreygng 


syUusUulses puke SyoLIq 
‘s[oe4M SAISBIge SNOLIBA 
LA ‘sueqiy “3S 


s]JorL, 
ylox MON 


aSIGNVHOUUWN 
CNV AULNG AO LHOd 


syoey 
jo JuaUaze}s pooisy 


$10B} 
jo JUaUIE}e4s pooisy 


syoRy 
jo Juauie}e3s peasy 


sISVd 


ot) 
%L'b 

06°S89 
MLE 

0€'9L9 
%6'E 
ST'9L9 


$a} SNOLIEA 


09°Z% FO890 
seyei SNOLIeA 


0F'Z2Z P0890 


%8°9 
0Z00'6F' £096 


aTdH 


L861 

‘T ‘UBP Joye 10 U0 %)'p 

SOLIJUS ORGET 105 %O'S 

Sol1JUS CGT 105 YES 

‘SaLIjJUS PRET 10j %O'G 

‘6861 ‘Tuer 

4aqye 10 UO 00'Z8'LIS8 

“686T ‘T “UBP 0} JOLIg 
L9°¥89 


%6'E snjd ‘By sad 26'6 
01224089 


261 
000F OT Z0S6 


NOLLVNTVA 


€2800-Z21-26 “OUy ‘BjO10JOW] 


‘ou “0g Ajddng seri 

pue ‘pli0, a1qiey 

aqluely pue ayer) 

Byoyeq pue ‘sorumeled 

a][ASSOIQ pue “OD 241 

-uely Butidg pjog “ouy 

“og Ajddng sep O/V 

6PL00—-TT—-€6 “uy “UOg 7 11BD A UYyor 
ou] 


99900-80-26 ‘Aueduioy 7 aiiieg ssny 


AALLNIVTd 


SNOISIOA, NOLLVOIAISSV1) GaLOVULSAYy 


‘fp ‘eavassnyy 
¥6/62/8 
L8/¥69 


‘pf ‘eaeasnyy 
¥6/6Z/8 
98/%60 


‘f ‘Baaqpjon 
¥6/¥Z/8 
8/F60 


asaqanr 
aLvd 
‘ON NOISIOdG 





g 
e 
Zz 
© 
e 
<= 
Zz 
jon] 
ica) 
‘a 
Z 
qe 
3 
fe 
=) 
° 
oO 
~ 


S1e]]09 [[LIp pue edid 
[[4p ‘1ozeAela pazesado ary 
SW ‘B[noseoseg 


034300 
jo syitys s,Aoq pure suey 
TW ‘30130q 


aSIGNVHOUAWN 
CNV AULNG JO LYOd 


syoRy 
jo quauleze3s pooisy 


@P®TOFT O'SN 6T 


pue *..L1/P6A., PEAT 0} pe}0aI109 8q 0} .9T/P6A;, 


‘6L oded ‘PEGI ‘LT JsnsNy 
pevep ‘Eg “ON ‘8z A ‘UTJOT[Ng suI0ysND yy UI peysi[qnd a1eM yey} SUOISIDEq] UOTJeNTeA SULMOTIO; 9Y} 4991105 


ViIVaad 


00°8T8‘6LT$ jo uns 
94} ‘ouy ‘BuT[Iug e10ys 
“YO yeuog 04 Aed (Z)(p) 
“(®)99FT § ‘O'S'N 6I (®)99FT § ‘O'S'N 6I HOS 
0O'LLZ‘Z1$ 00°S60°Z6T$ 


pexoed peyoed jou 
qeu “stun sad (‘S'7)) (‘S'N) 00'ST$ Jo ao11d 
92'S$ enyea pasteiddy qrun [(®)8T0FT OSN 6T) 


8¢900-60-€6 


80600-21-16 


NOLLVO'TVA ON LHNOO 


SNOISIOGU( NOLLVNTVA GaLOVa.Lsay 


‘ouy 
‘Bury[lag e1oysyO yeuog 


[819g Np enbarg W/A 
‘Auedwiog Suesiyeny ‘A 


AALLNIV Td 


‘f ‘seyeonosy, 
¥6/92/8 
02/PEA 


‘f ‘Bxeqpjon 
¥6/F2/8 
61/¥6A 


aoqaner 
aLva 
‘ON NOISIaGd 








Index 


Customs Bulletin and Decisions 
Vol. 28, No. 37, September 14, 1994 


U.S. Customs Service 


General Notices 


Customs Automated Export System (AES), public meeting in Portland 
Oregon 
Tariff classification, ruling letters: 
Modification: 


Proposed modification; solicitation of comments: 
Metallic glove liners 

Proposed revocation; solicitation of comments: 
Steel box cutters and blades 

Revocation: 
Base metal figures of comic book characters 
Liquid soap and/or lotion dispensers 


Proposed Rulemaking 


Disclosure or production of Customs information pursuant to legal 
process; solicitation of comments; part 103, CR amended 


U.S. Court of International Trade 


Slip Opinions 
Slip Op. No. 
Daido Corp. v. United States 94-135 
Federal-Mogul Corp. v. United States 94-136 
United States v. Obron Atlantic Corp. .................... 94-134 
Wolff Shoe Co. v. United States 


Abstracted Decisions 
Decision No. 
Classification C94/85-C94/87 
Valuation V94/19-V94/20 


U.S. G.P.O. 1994-301-610-60114 











